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THE FUNCTIONS OF COURTS AND COMMISSIONS 
IN PUBLIC UTILITY RATE REGULATION.* 


VER since the states started to regulate the charges made 
by public utility companies, the actual function of rate 
fixing has been largely entrusted to administrative boards and 
commissions. The reasons which have prompted this bestowal 
of power upon the executive branch of the government were aptly 
set forth by the former Mr. Justice Hughes in an address before 
the New York State Bar Association in 1916? in which he said: 


“There have been constant manifestations of a deepening conviction 
of the impotency of Legislatures with respect to some of the most 
important departments of law-making. Complaints must be heard, 
expert investigations conducted, complex situations deliberately and 
impartially analyzed, and legislative rules intelligently adapted to a 
myriad of instances falling within a general class. It was not difficult 
to frame legislation establishing a general standard, but to translate 
an accepted principle into regulations wisely adapted to particular cases 
required an experienced body sitting continuously and removed as far 
as possible from blandishments and intrigues of politics. This ad- 
ministrative type is not essentially new in ifself, but the extension of 
its use in State and Nation constitutes a new departure.... The 
ideal which has been presented in justification of these new agencies, 
and that which alone holds promise of benefit rather than of hurt to 
the community, is the ideal of special knowledge, flexibility, disin- 





* The writer acknowledges his indebtedness for many helpful suggestions to 
Professor Felix Frankfurter of the Harvard Law School. 

1 See VANDERBLUE AND Burcess, Ramroaps: Rates — SERVICE — MANAGE- 
MENT, 5; BEALE AND WyMAn, Rarroap Rate REGULATIONS, 2 ed., § 906. 

2 Charles E. Hughes, “Some Aspects of the Development of American Law,” 
39 N. Y. State Bar Assn. REP. 266, 2609. 
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terestedness and sound judgment in applying broad legislative prin- 
ciples that are essential to the protection of the community, and of 
every useful activity affected, to the intricate situations created by 
expanding enterprise.” * 


One of the pressing problems of today is that of the relation 
of these new administrative bodies to the older established organs 
of government — particularly to the courts. Under our constitu- 
tional system the judiciary has always exercised the high pre- 
rogative of protecting the individual members of the state, 
whether natural persons or bodies corporate, from the acts of 
the legislative body which transgress the fundamental law, and 
against the acts of executive officers who exceed their constitu- 
tional or statutory powers. What then shall be the relation be- 
tween the courts and these new bodies? If the public service 
commissions, because of the qualifications above attributed to 
them, are specially fitted to deal with rate fixing, and if they 
are created by the legislature for that particular task, it would 
seem that the courts with their multitudinous other duties should 
wisely give considerable weight to the decisions of such bodies, 


when called upon to review them; and, in truth, we find many 
expressions to this effect in the opinions of the judges.* But under 
a system of government where the acts of the legislature and of 
the executive must accord with the requirements of a written 
constitution, it is always necessary that new systems and methods 
be tested by the fundamental law, and those which as res integrae 





8 See also the remarks of Mr. William D. Guthrie, as president of that 
association in 1923: “ Legislative bodies such as Congress or our state legislatures 
cannot act in these matters as intelligently and efficiently as a board or com- 
mission of practicai experts familiar with the business to be controlled or regu- 
lated. The people must be protected against those who are engaged in business 
enterprises in which the public is interested and upon which the public must 
depend.” It is fair to say that Mr. Guthrie adds that the owners of public 
utilities must also be protected by having accorded to them their “day in court.” 
“ Address of President,” 46 ibid., 169, 187. See also VANDERBLUE AND BURGESS, 
Op. cit., 14. 

4 They have had “ascribed to them the strength due to the judgments of a 
tribunal appointed by law and informed by experience.” Illinois Central R. R. 
v. Interstate Commerce Comm., 206 U. S. 441, 454 (1907). And “there is 
a strong’ presumption in favor of the conclusion reached by an experienced 
administrative body after a full hearing.” Darnell v. Edwards, 244 U.S. 564, 
569 (1917). See also United States v. L. & N. R. R., 235 U. S. 314, 320 (1914). 
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might seem expedient may have to be discarded because of an 
inconsistency with the requirements of that law.° 

The question of the relation of the courts to administrative 
rate fixing was presented to the Supreme Court of the United 
States in clear-cut fashion in the now quite well-known case of 
Ohio Valley Water Co. v. Ben Avon Borough. This case has 
received considerable attention from law writers,’ and has been 
recognized as a leading one by the United States Supreme Court.* 
It will serve as a good point of departure for the discussion of 
the problem which the writer wishes to present, namely, in what 
cases and to what extent it is necessary that judicial review be 
accorded the orders of commissions regulating rates of public 
utilities to avoid violation of the due process clause under the 
Fourteenth Amendment to the Federal Constitution. A review 
of the case seems desirable. 


I 


Acting under the provisions of the Public Service Company 
Law of Pennsylvania,’ certain boroughs in Pennsylvania, among 





5 Much of the criticism directed against our courts is by those who do not 
realize that the failure to sustain new departures is not always because of the 
backwardness of the legal profession, but often is a necessary condition of any 
state that. is limited in what it may accomplish in new departures by the 
more or less rigid lines of fundamental law. While the Constitution of the 
United States is a flexible instrument and does not forever impose the limitations 
of the past on the hopes of the future, it does contain some limitations, and of 
these the courts must take cognizance, or else be guilty of moral stultification. 

6 253 U. S. 287 (1920). 

7 See Laurence Curtis, 2nd, “ Judicial Review of Commission,” 34 Harv. L. 
Rev. 862; E. F. Albertsworth, “ Judicial Review of Administrative Action by the 
Federal Supreme Court,” 35 Harv. L. Rev. 127, 138; Cuthbert W. Pound, “The 
Judicial Power,” 35 Harv. L. Rev. 787, 791; Frederick Green, “ The Ohio Valley 
Water Case,” 4 Int. L. Q. 44; Ernst Freund, “ The Right to a Judicial Review 
in Rate Controversies,’ 27 W. Va. L. Q. 207; Thomas P. Hardman, “ Judicial 
Review as a Requirement of Due Process in Rate Regulation,” 30 Yate L. J. 
681; Nathan Isaacs, “ Judicial Review of Administrative Findings,” 30 Yae L. J. 
781. See also 69 U. or Pa. L. Rev. 148. 

8 See Bluefield Water Works v. Public Service Comm., 262 U. S. 679, 
689 (1923) ; Dayton-Goose Creek Ry. v. United States, 263 U. S. 456, 486 (1924). 
See also Public Utilities Comm. v. Potomac Electric Power Co., 261 U. S. 428 
(1923), where the Chief Justice refused to consider whether the case was appli- 
cable, the point not being directly involved. 

9 1913 Pa. Laws, No. 854, as amended by 1915 Pa. Laws, No. 345. 
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them the Ben Avon Borough, filed complaint with the Public 
Service Commission to the effect that the rates of the Ohio Valley 
Water Company were excessive. In accordance with the 
statute several hearings were held, and so much evidence given 
by accountants and engineers on behalf of the complainants and 
of the company, that the printed record comprised more than 
two thousand pages. The commission established the value of 
the plant for rate-making purposes at $924,744,000, found the 
existing rates excessive, fixed a 7% return on the investment as 
a proper remuneration, and on this basis allowed the company 
a gross revenue of $135,167. 

From this order the company appealed to the Superior Court,”* 
under the terms of the statute which provided that the court 
could reverse the commission when the order “is unreasonable 
or based upon incompetent evidence materially affecting the 
determination or order of the commission, or is otherwise not 
in conformity with law.” The company contended that the com- 
mission had erred in placing too low a valuation on the plant and 
in not allowing sufficient gross return, with the result that “ the 
combination of the valuation of appellant’s property and the 
revenue allowed by the commission therefrom amounted to the 
confiscation of the property of the appellant.” The dispute 
centered on a number of items, a brief consideration of which 
will explain the nature of the problem involved in the case. 
(1) The company owned land on an island in the Ohio River, 
on which it had sunk its wells. Although it had been purchased 
for $3900, the company contended that it should be valued at 
more than $245,000, since it was of unique value as a source of 
water supply. Engineers and geologists for the public testified 
that other lands similarly situated were just as available for this 
purpose. The commission allowed a valuation of $48,800. The 
court held this insufficient, intimating that at least $100,000 
should be allowed. (2) The Ohio Valley Water Company had 
purchased from a competing company certain water mains 
parallel to those it already possessed. The commission found 
that these mains were useful in the public service only to one- 





10 2 Pa. Pusric Service Comm. Rep. 723; 1917c P. U. R. 390. 
11 Ben Avon Borough v. Ohio Valley Water Co., 68 Pa. Sup. Ct. 56 (1917). 
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third of their capacity, and accordingly valued them on that 
basis. The court held that the company was entitled to the full 
reproduction cost. (3) The commission in considering the 
several items in reproduction cost declined to allow any specific 
amount for “ going concern value,” as the evidence presented 
failed to show any definite sum that could be allotted to that 
item. The commission, however, stated that it would consider the 
item in fixing the “ fair value” on which the rate should be 
figured. The court held that the commission had erred, and 
failed to consider going concern value at all. (4) On engineer- 
ing costs and contingent expense the court affirmed the finding of 
the commission. (5) The commission allowed as part of the 
construction cost interest during a reasonable period for the 
building of the plant, which was fixed at eighteen months. The 
court was of the opinion that an additional year should have been 
allowed. (6) The commission declined to allot a brokerage 
charge for the disposal of securities, since the evidence showed 
that none had ever been incurred. The court held that a reason- 
able allowance‘should yet have been made. The result was that 
the case was remanded to the commission with orders to increase 
the valuation so as to accord with the court’s opinion, and to 
reform the rate accordingly. 

The commission and the complainants appealed to the Penn- 
sylvania Supreme Court “ on the ground that the Superior Court 
had exceeded the jurisdiction accorded to it by the statute, and 
had substituted its own judgment for that of the commission. 
The Supreme Court held that under the statute the duty of the 
reviewing court was “ not to substitute its judgment as to rates 
or values for that of the commission ” but merely to inquire 
“whether the order was a reasonable exercise of the discretion 
conferred upon the commission by the statute,’ and after an 
examination of the record decided that the Superior Court had 
erred, having performed the first, rather than the second, func- 
tion. The rates as fixed by the commission were reéstablished. 

The Water Company then brought the case to the United 
States Supreme Court, claiming in substance, (1) that the order 





12 Ben Avon Boro. v. Ohio Valley Water Co., 260 Pa. St. 289, 103 Atl. 744 
(1918). 7p 
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of the commission fixed rates so low as to deprive the company 
of its property without due process of law, and (2) that the 
Pennsylvania statute, as interpreted by its highest court, was also 
unconstitutional in providing a procedure not consonant with the 
requirements of due process of law. The federal Court reversed 
the Pennsylvania courts with Justices Brandeis, Holmes, and 
Clarke dissenting. Mr. Justice McReynolds, speaking for the 
Court, said: 


“We are compelled to conclude that the Supreme Court interpreted 
the statute as withholding from the courts power to determine the 
question of confiscation according to their own independent judgment 
when the action of the commission comes to be considered on appeal. 

“The order here involved prescribed a complete schedule of maxi- 
mum future rates and was legislative in character... . In all such 
cases, if the owner claims confiscation of his property will result, the 
State must provide a fair opportunity for submitting that issue to a 
judicial tribunal for determination upon its own independent judgment 
as to both law and facts; otherwise the order is void because in conflict 
with the due process clause of the Fourteenth Amendment.” ** 


The learned justice then proceeded to ascertain whether there 
was some other recourse to the courts afforded, which would pro- 
vide the judicial review the Court deemed necessary, and deter- 
mined that there was not, and therefore 


“ their [i.e., the courts’] jurisdiction, as ruled by the Supreme Court, 
stopped short of what must be plainly entrusted to some court in order 
that there may be due process of law.” ** 


Legal writers discussing the case have been singularly at odds 
as to its holding and implications. It is clear to the writer, 
however, that the decision is really but .a bit of syllogistic reason- 
ing, having for its major premise the doctrine of the separation 
of powers. In an argument that is a monument of analytical 





18 Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287, 289 (1920). 

14 At p. 291. The dissent was of the opinion, first, that whether or not 
there was sufficient judicial appeal afforded, there was sufficient remedy by 
injunction either to the state or federal courts, and, second, that, as to the 
proceedings actually had, it was sufficient that the court inquire whether there 
was substantial evidence to sustain the order, a rule which, it was said, the 
United States Supreme Court had itself adopted. See p. 292. 
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reasoning, Messrs. Gordon, Smith, and Buchanan, attorneys for 
the plaintiff-in-error, develop their thesis. In their main brief* 
occurs the following: 


“We respectfully submit that the effect of the Public Service Com- 
pany Act, as construed in this case was to deprive the plaintiff in error 
of its liberty and property without due process of law, by denying it 
a proper hearing upon the question of confiscation. This is a necessary 
conclusion from the following propositions .. .: (a) That the order 
of the Public Service Commission fixing the rates and the entire revenue 
of the plaintiff in error was a legislative act; (b) That the constitu- 
tional question whether this legislative act was confiscatory was ulti- 
mately a question for the court, not the legislative body to decide; 
(c) That the legislature cannot require the court in passing on the 
constitutionality of a legislative act to sustain it when there is any 
substantial evidence to support it, though the weight of the evidence 
may be clearly against its validity. .. .” 


The decision of the Supreme Court seems a full affirmation of the 
Water Company’s argument as, in the excerpt from the majority 
opinion just quoted, the Court in substance says: (1) This order 
is legislative in character; (2) In case of such order if confisca~ 
tion is claimed some judicial tribunal must decide the question 
“upon its own independent judgment as to both law and facts.” 
In other words the Court is in the grip of a “ jurisprudence of 
conceptions,” ** the categories of which it logically applies to 
the bitter end.”’ 

In spite of the fact that a body of experts specially entrusted 
with the task of rate regulation had for weeks taken testimony 
on the subject, and had listened to the arguments of counsel and 
experts, the Supreme Court rules that the reviewing court may 
not regard this as establishing the presumptive correctness of the 
decision reached, but must itself examine the facts and the law 
in the case and on its own independent judgment decide whether 
the rate fixed is or is not a legal one. Such a result will largely 
disappoint the purposes which led to the establishment of com- 





15 At p. 66. 

16 See Roscoe Pound, “ Mechanical Jurisprudence,” 8 Cor. L. Rev. 605. 

17 For an excellent argument in favor of this explanation of the case, see 
Laurence Curtis, 2nd, supra, 34 Harv. L. Rev. 862. 
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missions, and turn the body of experts which the state had pro- 
vided into a mere commission for taking testimony of exceed- 
ingly involved and technical nature, which testimony courts of 
law, with their manifold other duties, must endeavor as best they 
may to fathom. 


II 


Although the case has become a part of the law of the land, 
yet on account of its future influence it may not be out of place 
to venture that the principles on which it proceeds are unsound. 
It is true, if one is willing to accept the premise that the fixing 
of a rate is a legislative act, that there is a very seductive logical 
sequence in the final result reached. It is also true that the 
Supreme Court in Prentis v. Atlantic Coast Line,’* after a careful 
review, held that the establishment of a future rate by a public 
utility commission was a legislative act and not a judicial one 
under the provisions of a statute *® forbidding the United States 
courts to enjoin proceedings in “ any court of a State.” In that 
case Mr. Justice Holmes drew a line of distinction as follows: 


“A judicial inquiry investigates, declares and enforces liabilities as 
they stand on present or past facts and under law supposed already to 
exist. . . . Legislation on the other hand looks to the future and 
changes existing conditions by making a new rule to be applied there- 
after to all or some part of those subject to its power. The establish- 
ment of a rate is the making of a rule for the future, and therefore is 
an act legislative not judicial in kind. . . .”*° 


The learned justice further averred that it makes no difference 
that prior to the establishment of the rate there has been an 
investigation of the facts, and a decision reached as to the justice 
and legality of the rate upon the facts as found.”* Without con- 





18 211 U.S. 210 (1908). 

19 U. S. Rev. Srart., § 720. 

20 211 U.S. 210, 226 (1908). The injunction in the case was denied, however, 
since the utility had not taken advantage of the remedies offered by the state 
law to prevent the establishment of rates claimed to be illegal. 

21 There is no doubt of the authority of this case in establishing, where it is 
necessary to consider the question in connection with the doctrine of the separa- 
tion of powers, that the fixing of a rate is a legislative act. See Louisville and 





THE FUNCTIONS OF COURTS AND COMMISSIONS 149 


tending that the Prentis case was wrongly decided, to conclude 
that the Court’s classification of rate making as a legislative act 
is at all times and in all places applicable would be to be guilty 
of that “ delusive exactness ” which Mr. Justice Holmes himself 
has condemned. It may reasonably be doubted whether, even 
under the definition of legislative and judicial powers in the 
Prentis case, the fixing of a rate should always be held a legis- 
lative act. The commission is not strictly engaged in changing 
“ existing conditions by making a new rule to be applied there- 
after.” On the other hand it does act “ under law supposed 
already to exist.” Whatever may have been the conception at 
the time of Munn v. Illinois ** as to the power of legislatures and 
commissions, it is now well established that the state is bound to 
fix rates just to both the public and the utility. Decisions of the 
Supreme Court have established the limit beyond which the 
commission may not go.” It is true that the standard is a flexible 
one, but so are many standards which courts apply, for example, 
that of reasonable care. Acting under the standards so fixed in 
the law the commission, by ascertaining the prevailing interest 
rates and the rate base on which the utility is entitled to earn 


the ascertained interest, fixes the rate the utility is entitled to 
charge. In so doing it is submitted that its work is more nearly 
analogous to that of a court than to that of a legislative body. 
It is true that the rate applies to the future, but so do judicial 
decisions by the operation of the rule of stare decisis; and many 





Nashville Railroad Co. v. Garrett, 231 U. S. 298, 305-307 (1913); Keller v. 
Potomac Electric Co., 261 U. S. 428, 440 (1923); Chicago Junction Case, 264 
U. S. 258 (1924), where, however, the Court is in a quandary as to the nature 
of an order allowing one carrier to acquire stock in another. 

22 94 U. S. 113 (1876). 

23 Smyth v. Ames, 169 U. S. 466 (1898); Southwestern Bell Telephone Co. 
v. Public Service Comm., 262 U. S. 276 (1923); Georgia Railway & Power 
Co. v. R. R. Comm., 262 U. S. 625 (1923); Bluefield Water Works v. 
Public Service Comm., 262 U. S. 679 (1923). The last three cases above cited 
have, for the present at least, settled the rule of Smyth v. Ames: that a 
rate is confiscatory and unconstitutional unless it affords the utility “a fair 
return upon the value of that which it employs for the public convenience.” 
This is not the place to enter into the discussion of whether the return should 
not be figured on “prudent investment” instead of on present “fair value.” 
Mr. Justice Brandeis’ dissenting opinion in Southwestern Bell Telephone Co. v. 
Public Service Comm., supra, is a powerful argument in favor of “prudent 
investment ” as a rate base. 
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judicial decrees, such as mandamus, injunction, and decrees of 
alimony, are directly framed to affect the future conduct of 
the parties. 


“The duty of the Commission is not that of a lawmaker laying down 
such rules as it may think will promote the common weal. Its function 
is to see whether the rates which the carrier is charging are in accord- 
ance with the requirements of law laid down in the Act and, if they 
are not, to make them so.” ** 


It should also be noted that, when the action of a commission 
fixing rates is attacked as a delegation of legislative power, the 
courts uniformly hold that it is really not legislative in “ any true 
sense,” but only administrative.” 

But the greatest objection to the dogmatic assertion that the 
establishment of a rate by a commission is a legislative act re- 
quiring treatment of it as such by the courts is that the real 
reasons for differentiating the legislative and judicial functions 
in our system of government are entirely ignored. There is 
inherent sense and justice in the rule that, when the enactments 
of large representative legislative bodies affect adversely the 
interests of individuals contrary to the fundamental law of the 
Constitution, the court should enter into an independent investiga- 
tion of the authority of the legislative body so to act and should 
not be bound by the findings of fact of that body.** Their enact- 
ments have a general operation affecting many people, and those 
affected have no adequate means of presenting their claims before 
the body with any assurance that they will be seriously weighed 
and considered. The group is large, and individual members are 
not easily held to account. The body does not act judicially, 
seeking to give effect to recognized principles of jurisprudence, 





24 Bruce Wyman, “ Jurisdictional Limitations upon Commission Action,” 27 
Harv. L. Rev. 545, 561. 

25 Intermountain Rate Cases, 234 U. S. 476 (1914); Trustees v. Saratoga 
Gas etc. Co., ror N. Y. 123, 83 N. E. 693 (1908); State v. Atlantic Coast Line, 
56 Fla. 617, 47 So. 969 (1908), and notes thereon in 18 L. R. A. (N. S.) 713, 
32 L. R. A. (N. S.) 630, 640. 

26 Attention is here called, however, to the fact that even in cases of legisla- 
tive action under the general police power of the state, the presumption is in 
favor of the validity of the act. This principle is so familiar as not to require 
citation of cases. 
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weighing carefully the conflicting claims of individual and state; 
but, imperiously carrying out the will of the majority party then 
in power, makes law rather than applies it. Experience has 
taught that such a body is not suited to the task of applying 
existing legal principles in contests, either between individuals 
or between the state and private parties.” In the case of courts 
of justice, however, this is different. The controversy is between 
definite parties, who have notice of the proceeding and an oppor- 
tunity to present their claims before the tribunal, with assurance 
that the members of it are at least cognizant of them. The court 
is either a single individual, or at most composed only of a few 
members, trained in the ascertainment of facts and the applica- 
tion of legal principles to concrete cases, with an instinct and a 
duty to make its decision on the particular controversy conform 
to the general principles of the existing law. Moreover the 
decision and, in the case of appellate tribunals, the reasons of 
the court, are matters of public record, for which the judges are 
individually accountable before the bar of public opinion. It 
would seem apparent that, in the review of the decisions of 
such bodies by tribunals higher in the governmental scale, greater 
weight might be given to their findings than to those of legisla- 
tive bodies of mayhap over a hundred members. When we con- 
sider that the modern public utility commission affords a hear- 
ing before settling a rate, that its membership is small and 
responsible, that it is obliged to keep within legislative and con- 
stitutional limits, and that it regularly publishes its opinions, it 
is at once apparent that the true analogy is to the court and not 
to the legislature. This is recognized by statesmen and jurists, 
in fact if not in official utterance. In most states an appeal is 
given from the decisions of utility commissions, the review being 
on the record before the commission. It is unnecessary to 
remark that this would be a most extraordinary thing if the 
nature of the commission were purely legislative. Also it has 
been decided by the United States Supreme Court that the com- 
mission in establishing its rates must make its decisions on evi- 





27 See Roscoe Pound, “ Justice According to Law,” 14 Cor. L. Rev. 1, 7, and 
notes. Compare also reports of the proceedings in the recent congressional 
investigations. New York Times, May 24, 1924. 
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dence regularly introduced before the body, and that it cannot 
proceed as a legislature, which gets the material for its action in 
any manner it may desire, and may even act on no evidence at 
all.* The truth is that the administrative board or commission 
is a new agency in government. The political and constitutional 
problems connected therewith will not be solved by the slavish 
application of old names and formulae, but only by a thorough 
investigation and perception of the functions of these instru- 
mentalities as they actually operate from day to day. 

The exact holding of the Okio Valley Water Company case — 
that, in case a commission fixes an entire schedule of rates for a 
utility which is attacked as confiscatory, the court must give its 
independent judgment on that question both as to law and 
facts — seems clear and, unless it is overruled, authoritative for 
future cases under like facts. Questions, however, arise as to 
the implications contained in the case and as to its application 
in concrete cases. The whole problem of judicial review of 
administrative action is raised by the decision, but, to confine 
our inquiry to administrative rate fixing, it is important to dis- 
cover whether the decision will be held applicable to all cases 
and questions raised in the review of administratively deter- 
mined rates. Just what is the extent of the requirement that 
the court must decide “upon its own independent judgment as 
to both law and facts” ? Will it be rigorously applied, or will 
relaxations be permitted? A consideration of these questions 
necessitates a review of the authorities. 


Iil 


It is amazing to think that the great development of our 
public utility law began less than fifty years ago, when the 
famous cases of Munn v. Illinois,”® Chicago, Burlington & Quincy 
R. R. v. Iowa,®® and Peik v. Chicago and Northwestern Ry.” 





28 Interstate Commerce Comm. v. L. & N. Ry., 227 U. S. 88 (1013); 
Chicago Junction Case, 264 U. S. 258 (1924); United States v. Abilene & So. 
Ry., 265 U. S. 274 (1924). See also Monroe Gas Light Co. v. Michigan P. U. 
Comm., 292 Fed. 139, 148 (E. D. Mich., 1923). 

29 94 U. S. 113 (1876). 

80 o4 U. S. 155 (1877). 81 94 U. S. 164 (1877). 





THE FUNCTIONS OF COURTS AND COMMISSIONS 153 


established the right of the state to fix the charges of businesses 
affected with a public interest. In these cases no limit was placed 
on the state’s power to regulate, and the amount of the rate fixed 
was supposed to depend solely on the discretion of the legisla- 
ture.*? But on the power, whether exercised by the legislature 
or through commissions, there soon arose judicial limitations. 
It is possible to discern in the cases two opposing attitudes of 
the courts: the one, occasioned by a high sense of duty and a 
reluctance to surrender prerogatives, assertive of judicial power; 
the other, recognizing the superior fitness of administrative 
agencies for the task in hand, preferring retirement in favor of 
the commissions. The conflicting elements are clearly seen in 
the opinion of Mr. Justice Harlan in Smyth v. Ames,** where 
he says: 


“What are the considerations to which weight must be given when 
we seek to ascertain the compensation that a railroad company is en- 
titled to receive, and a prohibition upon the receiving of which may 
be fairly deemed a deprivation by legislative decree of property with- 
out due process of law? Undoubtedly that question could be more 
easily determined by a commission composed of persons whose special 
skill, observation and experience qualifies them to so handle great 
problems of transportation as to do justice both to the public and to 
those whose money has been used to construct and maintain highways 
for the convenience and benefit of the people. But despite the diffi- 
culties that confessedly attend the proper solution of such questions, 
the court cannot shrink from the duty. ... The idea that any legis- 
lature, state or Federal, can conclusively determine for the people and 
for the courts that what it enacts in the form of law, or what it 
authorizes its agents to do, is consistent with the fundamental law, 
is in opposition to the theory of our institutions. The duty rests upon 
all courts, Federal and state, when their jurisdiction is properly in- 
voked, to see to it that no right secured by the supreme law of the land 
is impaired or destroyed by legislation. ... We now turn to the 
evidence in the voluminous record before us. . . .” ** 


The first attack on the principles of Munn v. Illinois was a 





82 “ Where property has been clothed with a public interest, the legislature 
may fix a limit to that which shall in law be reasonable for its use. This limit 
binds the courts as well as the people. If it has been improperly fixed, the 
legislature, not the courts, must be appealed to for the change.” Peik v. Chicago 
etc. Ry. Co., 94 U. S. 164, 178 (1876). 

83 169 U. S. 466 (1898). 84 At pp. 527, 528. 
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bold frontal assault. In Chicago, Milwaukee & St. Paul Ry. v. 
Minnesota, the Court held unconstitutional a statute which had 
created a commission with power to fix rates, the reasonableness 
of which rates had been held to be conclusive on the courts. 
The ground of the Supreme Court’s opinion was that the ques- 
tion of what constituted a reasonable rate was inherently a 
judicial one, and that to commit this to the commission or legis- 
lature so as to foreclose judicial consideration of it violated the 
due process clause of the Fourteenth Amendment. It is to be 
noted that no distinction is made between “ unreasonable 
rates” and “confiscatory rates.” A vigorous dissent rightly 
thought that the decision was contrary to Munn v. Illinois.** 
It was soon restricted,*’ and later decisions of the Supreme Court 
are directly opposed to it, as we shall soon see. 





35 134 U. S. 418 (1890). 

86 The dissenting opinion of Mr. Justice Bradley in this case is of interest 
in connection with the argument just made by the writer as to the nature of 
the rate-fixing function. He says, “It is complained that the decisions of the 
board are final and without appeal. So are the decisions of the courts in matters 
within their jurisdiction. There must be a final tribunal somewhere for deciding 
every question in the world. Injustice may take place in all tribunals. All 
human institutions are imperfect — courts as well as commissions and legislatures. 
Whatever tribunal has jurisdiction, its decisions are final and conclusive unless 
an appeal is given therefrom. The important question always is, what is the 
lawful tribunal for the particular case? In my judgment, in the present case, 
the proper tribunal was the: legislature, or the board of commissioners which it 
created for the purpose... . 

“JT do not mean to say that the legislature, or its constituted board of com- 
missioners, or other legislative agency, may not so act as to deprive parties of 
their property without due process of law. The Constitution contemplates the 
possibility of such an invasion of rights. But, acting within their jurisdiction, 
(as in these cases they have done,) the invasion should be clear and unmistakable 
to bring the case within that category. Nothing of the kind exists in the cases 
before us. The legislature, in establishing the commission, did not exceed its 
power; and the commission, in acting upon the cases, did not exceed its jurisdic- 
tion, and was not chargeable with fraudulent behavior. ‘There was merely a 
difference of judgment as to amount, between the commission and the com- 
panies, without any indication of intent on the part of the former to do in- 
justice. The board may have erred; but if they did, as the matter was within 
their rightful jurisdiction, their decision was final and conclusive unless their 
proceedings could be impeached for fraud. Deprivation of property by mere 
arbitrary power on the part of the legislature, or fraud on the part of the 
commission, are the only grounds on which judicial relief may be sought against 
their action.” 134 U.S. 418, 465 (1890). 

87 Budd v. New York, 143 U. S. 517, 547 (1892). 
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With the case of Reagan v. Farmers’ Loan & Trust Co.** we 
see arising a diversity in the methods of treating judicial review 
of rates established by a commission. In that case there was a 
bill for an injunction, not only to prevent the commission from 
enforcing certain rates that it had already established, but also 
to enjoin the establishment by it of any future rates. The lower 
court had granted the full relief asked, but the Supreme Court 
only enjoined the rates already fixed. In the course of the 
opinion the Court said: 



























“It is doubtless true, as a general proposition, that the formation 
of a tariff of charges for the transportation by a common carrier of per- 
sons or property is a legislative or administrative rather than a judicial 
function. ... The courts are not authorized to revise or change the 
body of rates imposed by a legislature or a commission; they do not 
determine whether one rate is preferable to another, or what under all 
circumstances would be fair and reasonable as between the carriers 
and the shippers; they do not engage in any mere administrative work; 
but still there can be no doubt of their power and duty to inquire 
whether a body of rates prescribed by a legislature or commission is 
unjust and unreasonable, and such as to work a practical destruction 
to rights of property, and if found so to be, to restrain its operation.” ** 





The injunction of existing rates was granted because it was 
found that under those rates the company did not earn enough 
to pay the interest on its bonds, and its revenue was largely 
diminished though it had never paid any dividends on its 
stocks.*° In Smyth v. Ames* and in the Minnesota Rate 
Cases * there are stronger intimations of the possibility of a divi- 
sion of the problem of judicial review,** which becomes clearly 





88 154 U. S. 362 (1894). 
8° At p. 397. 
40 In the part omitted from the above quotation the Court shows that it 
is still influenced by C. M. & St. P. Ry. v. Minnesota, supra, note 35, for it 
there says that the courts may determine what is a reasonable rate. 

41 169 U. S. 466 (1898). 

42 230 U. S. 352 (10913). 

43 In the first of these cases, at p. 526, the Court summed up the law as it 
stood at that time as follows: “While rates for the transportation of persons 
and property within the limits of a State are primarily for its determination, 
the question whether they are so unreasonably low as to deprive the carrier of 
its property without such compensation as the Constitution secures, and therefore 
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defined and established in Louisville & Nashville R. R. v. 
Garrett.** 

This was a bill in equity to enjoin an order of the railroad 
commission of Kentucky fixing maximum rates. The report itself 
will show the contention that was advanced and the disposition 
made of it: 


“The order is further attacked upon the ground that the statute 
under which it was made operates to deprive the carrier of its property 
without due process of law and to deny to it the equal protection of 
the laws contrary to the Fourteenth Amendment. 

“Tt is insisted that the failure to provide for an appeal to any court 
from the final order of the Commission, or for a judicial review of the 
reasonableness of the prescribed rates before they become effective, 
makes the statute void. But the statute does not deny to the carrier 
the right of access to the courts for the purpose of determining any 
matter which would be the appropriate subject of judicial inquiry. . . . 
If the Commission establishes rates that are so unreasonably low as 
to be confiscatory, an appropriate mode of obtaining relief is by a 
bill in equity to restrain the enforcement of the order. . . 

“The appellant, however, submits a broader contention which con- 
cerns the scope of review to which it is entitled in this suit and the 
nature of the judicial function where rates fixed by the legislature, or 
under its direction, are assailed as unreasonable. 

“Tt is urged that so long as a carrier’s existing rates are just and 
reasonable for the services it performs, it is within its constitutional 
and statutory rights; that what constitutes a just and reasonable rate 





without due process of law, cannot be so conclusively determined by the legisla- 
ture of the State, or by regulations adopted under its authority, that the matter 
may not become the subject of judicial inquiry.” The rates were enjoined 
because they deprived each of the companies involved “ of the just compensation 
secured to them by the Constitution.” 

In the second case, at p. 433, the Court said: “ The rate-making power is a 
legislative power and necessarily implies a range of legislative discretion. We 
do not sit as a board of revision to substitute our judgment for that of the legis- 
lature, or of the commission lawfully constituted by it, as to matters within the 
province of either. San Diego Land & Town Co. v. Jasper, 189 U. S. 430, 446. 
The case falls within a well defined category. Here we have a general schedule 
of rates, involving the profitableness of the intrastate operations of the carrier 
taken as a whole, and the inquiry is whether the State has overstepped the 
constitutional limit by making the rates so unreasonably low that the carriers 
are deprived of their property without due process of law and denied the equal 
protection of the laws.” 

44 231 U.S. 2098 (1913). 
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for the services it has performed is a question of fact upon which the 
carrier is entitled to a judicial hearing. .. . 

“These arguments are elaborately and earnestly pressed, but the 
questions presented have been so frequently dealt with by this court 
that extended discussion is unnecessary. The right of the carrier to 
make its own intrastate rates is subject to the law of the State con- 
stitutionally enacted. ... It is the province of the legislature to 
make the law; and when the legislature, or the body acting under its 
authority, establishes the rate to be thereafter charged by the carrier, 
it is the duty of the courts to enforce the rule of law so made unless 
the constitutional limits of the rate-making power have been trans- 
gressed. The rate-making power necessarily implies a range of legis- 
lative discretion; and, so long as the legislative action is within its 
proper sphere, the courts are not entitled’to interpose and upon their 
own investigation of traffic conditions and transportation problems to 
substitute their judgment with respect to the reasonableness of rates 
for that of the legislature or of the railroad commission exercising its 
delegated power. It may be assumed that the statute of Kentucky 
forbade arbitrary action; it required a hearing, the consideration of 
relevant statements, evidence and arguments submitted, and a deter- 
mination by the Commission whether the existing rates were excessive. 
But, on these conditions being fulfilled, the questions of fact which 
might arise as to the reasonableness of the existing rates in the con- 
sideration preliminary to legislative action would not become, as such, 
judicial questions to be reéxamined by the courts. The appropriate 
questions for the courts would be whether the commission acted within 
the authority duly conferred by the legislature, and also, so far as the 
amount of compensation permitted by the prescribed rates is con- 
cerned, whether the Commission went beyond the domain of the State’s 
legislative power and violated the constitutional rights of property by 
imposing confiscatory requirements.” *° 


Repetition can hardly make clearer the distinction which 
Mr. Justice Hughes draws in this case between questions of 
constitutional and legislative power, on which the court must 
pass, and questions of mere expediency or reasonableness, on 
which the decision of the commission is final. The difference in 
the two situations must be kept in mind, for it is the key to 
several cases which have been cited as contrary to the case of 
Ohio Valley Water Co. v. Ben Avon Borough.” 





45 At pp. 310-313. 46 253 U. S. 287 (1920). 
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But although judicial review of the latter class of questions is 
not a constitutional prerequisite, it must be recognized that in 
many instances the legislature has conferred this function upon 
the courts. Thus, in connection with the Interstate Commerce 
Commission, the District Courts of the United States are given 
jurisdiction over “cases brought to enjoin, set aside, annul, or 
suspend in whole or in part any order of the Interstate Commerce 
Commission.” *’ Likewise in the case of the states the statutes 
give an opportunity for review by the judiciary of the commis- 
sions’ orders by one method or another. In Pennsylvania, as is 
shown by the Ben Avon Borough case, this is by an appeal to 
the Superior Court on the record made before the commission.** 
In New York the review is obtained by writ of certiorari,*® and 
the law-making bodies may create still other means if they so 
desire. 


ve 


IV 


It is worth our while to pause a moment in our search to look 
at the cases in the United States Supreme Court where the orders 


of the Interstate Commerce Commission have been under judicial 





47 Section 297 of the Judicial Code, as amended by Act of Oct. 22, 1913; U. S. 
Comp. STAT. 992, 903. In other places the reviewing power of the courts 
over the orders of the Commission is recognized by the law. Interstate 
Commerce Act, §15, par. 2, 1916 U. S. Comp. Srar., § 8583, par. 1, pro- 
vides that orders of the Commission are to remain in force, “unless the 
same shall be suspended or modified or set aside by the commission, or be 
suspended or set aside by a court of competent jurisdiction.” Interstate Com- 
merce Act, §16, par. 2, 1916 U. S. Comp. Srar., § 8584, par. 2, provides that 
where an order of the Commission requires the payment of money, action may 
be brought in courts of the United States and on trial of such suit, “the findings 
and order of the commission shall be prima facie evidence of the facts therein 
stated. ...” By the provisions of Interstate Commerce Act, § 16, par. 12, 1916 
U. S. Comp. Srart., § 8584, par. 11, orders of the Commission other than for pay- 
ment of money are enforced when courts find that they are “regularly made.” 

48 See Ben Avon Boro. v. Ohio Valley Water Co., 260 Pa. St. 289, 103 Atl. 
744 (1918); Pa. Srar., West ed., §§ 18178-18187. 

49 People ex rel. Gas Co. v. McCall, 219 N. Y. 84, 113 N. E. 795 (10916). 

50 Professor Isaacs in an article entitled, “ Judicial Review of Administrative 
Findings,” 30 Yate L. J. 781, 785, lists the various ways in which such a 
review may be had. For an affirmance of the power to commit such questions 
to the courts, see Louisville & Nashville R. R. v. Garrett, 231 U. S. 298, 314 
(1913). 
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scrutiny. These will show the rules that that high tribunal has 
established for the guidance of the federal courts, when they are 
called upon to review the findings of the administrative body, 
and should be a good indication of what would be proper for 
state courts to do when performing similar functions. The 
governing principles have been expressed in a manner very 
similar to that already given by Mr. Justice Hughes, in Louisville 
& Nashville R. R. v. Garrett,’ namely, that “power to make 
the order, and not the mere expediency of having made it is the 
question.” There is added, however, a further qualification, 
namely, 


“whether, even although the order be in form within the delegated 
power, nevertheless it must be treated as not embraced therein, because 
the exertion of authority which is questioned has been manifested in 
such an unreasonable manner as to cause it, in truth, to be within the 
elementary rule that the substance, and not the shadow, determines 
the validity of the exercise of the power.” *? 


In making this last requirement it would seem that the Court is 
applying to the Commission standards more nearly applicable 


to judicial than to legislative action, although rate regulation has 
been declared to be the latter. If an act of the legislature is 
within the power given to it, the court will not question whether 
or not it acted in a reasonable manner in passing it. This is 
not intended to be in criticism of the opinion but rather to point 
out what has been stated before, that the principles applicable to 
large legislative assemblies should not, and, in this instance at 
least, do not govern a small deliberative body acting under 
legislative authorization in fixing rates. 

We will now turn to the decisions themselves, and in so doing 
will take care to show what was actually decided by each case, 
for there is great danger of missing important distinctions if we 
take the mere words of the opinion and consider them apart 
from the precise question which the Court was considering when 
it enunciated them. The Supreme Court early decided that 
questions involving the construction of the Interstate Commerce 





51 See supra, pp. 156-157. 
52 Interstate Commerce Comm. v. Illinois Cent. R. R., 215 U. S. 452, 470 
(1910). 
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Act must be passed upon by the courts. In Louisville & Nash- 
ville R. R. v. Behimer,* the question presented to the Court 
was whether, the facts being admitted, certain railroads were 
operating “under a common control, management or arrange- 
ment for a continuous carriage or shipment” so as to bring 
them within the jurisdiction of the Commission, as defined by 
the statute. The Court held that this was a question of law, 
and that under the facts of the case the roads were within the 
jurisdiction of the Commission. In considering the merits of 
the case, however, the Court refused to sustain an order of the 
Commission arising out of an erroneous construction of Section 4 
of the Interstate Commerce Act, whereby the Commission had 
failed to take into consideration certain competition as authoriz- 
ing the railroads concerned to discriminate in their charges for 
long and short hauls. Such a holding seems clearly right under 
the rules of judicial review already stated. The questions under 
dispute involved the authority of the Commission to take juris- 
diction and to issue the order in regard to the long and short 
haul discrimination, or, as it has been put, questions of power 
were involved in both instances. So in Jnterstate Commerce 
Commission v. Northern Pacific Ry.* the Commission was given 
authority to establish through routes and joint rates provided 
that “no reasonable or satisfactory through route exists.” The 
Commission had acted under this provision and made the 
appropriate order. The Court, however, enjoined the order, being 
of the opinion that a reasonable and satisfactory through route 
did already exist.*° But, as is stated in the precise language of 
Mr. Justice Holmes in the last case, 


“The difficulty of distinguishing between a rule of law for the 
guidance of a court and a limit set to its power is sometimes consider- 
able. Words that might seem to concern jurisdiction may be read as 
simply imposing a rule of decision, and often will be read in that way 
when dealing with a court of general powers.” °° 





53 175 U. S. 648 (1900). 54 216 U. S. 538 (1910). 

55 See also Interstate Commerce Comm. v. Louisville & Nashville R. R., 227 
U. S. 88, 92 (1913); Louisville Cement Co. v. Interstate Commerce Comm., 246 
U. S. 638 (1918). 

56 Interstate Commerce Comm. v. Northern Pacific Ry., 216 U. S. 538, 544 
(1910). 
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The distinction between rules that determine whether the Com- 
mission may take jurisdiction of the case at all, and the rules 
that permit it to take and determine a case but direct how it 
shall be decided, is so slender that it is not surprising that 
further rules are added to these comparatively simple ones 
already laid down. The case of Interstate Commerce Commis- 
sion v. Delaware, Lackawanna & Western R. R. Co.™ involved 
the question whether a carrier could deny car-load rates to agents 
shipping for several owners, or, in other words, whether, under 
the provisions of the Interstate Commerce Act forbidding unfair 
discrimination, the carrier could make unity of ownership of 
the goods a prerequisite of the right to car-load rates. The 
Court regarded this as a question of law and held that the car- 
load rate must apply independently of the ownership of the 
goods. But at the same time, whether as a matter of fact there 
was a sufficient difference between shipments by an agent for 
several owners and those by one owner to permit discrimination 
in the charges for the two kinds of shipments was regarded as 
a question of fact delegated to the Commission, on which its 
findings were conclusive. Here it seems beyond doubt that there 
was no question of jurisdiction involved at all, as the matter of 
discrimination was committed to the Commission, and this would 
be so whether the question turned on a point of law, or on a 
point of fact. Nevertheless, the decisions to the effect that 
questions of law decided by the Commission are reviewable 
seem to have been accepted as final,°* and probably wisely, for 
here at least is a type of question for the deciding of which the 
courts are particularly fitted. 

As a correlative to this last principle is the one -oncerning 
decisions of the Commission on questions of fact. The early 
cases on this branch of the subject arose in instances where the 
lower federal courts had enjoined an order of the Commission 
because of error of law. Then the court, instead of sending the 
proceedings back to the Commission for final determination on 





57 220 U. S. 235 (1011). 

58 See Interstate Commerce Comm. v. Union Pac. R. R., 222 U. S. 541, 547 
(1912); Skinner & Eddy Corp. v. United States, 249 U. S. 557, 562 (1919). 
See also E. F. Albertsworth, supra, 35 Harv. L. Rev. 127, 144; Ernst Freund, 
supra, 27 W. Va. L. Q. 207, 209. 
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the law as laid down, would itself, on its own view as to the 
facts of the controversy, make final disposition of the case. 
This the Supreme Court held could not be done. As Congress 
had delegated to the Commission the final determination of these 
questions of fact, the parties were entitled to have the Commis- 
sion pass upon them, and the courts could not usurp that func- 
tion." This holding condenses into the simple statement that 
decisions by the Commission on questions of fact are final. 
The particular questions of fact in the cases where this principle 
has been enunciated are principally two: reasonableness of 
rates, and discrimination, both of which matters have been dele- 
gated to the Commission by Congress. In Illinois Central R. R. 
v. Interstate Commerce Commission,® the Commission obtained 
an injunction to restrain the defendant railroad from putting 
into effect a rate advance. In the proceedings before the Com- 
mission, the Commission had found the advance unreasonable, 
a decision which the railroad controverted. In holding that the 
determination of the Interstate Commerce Commission on this 
point was final, the Court said: 


“The findings of the Commission are made by law prima facie true. 
This court has ascribed to them the strength due to the judgments of 
a tribunal appointed by law and informed by experience. ... And 
in any special case of conflicting evidence a probative force must be 
attributed to the findings of the Commission, which, in addition to 
‘knowledge of conditions, of environment and of transportation rela- 
tions,’ has had the witnesses before it and has been able to judge of 
them and their manner of testifying... . 

“The question is one of reasonableness of a rate, and such a question 
was said to be one of fact in Texas & Pacific Ry. v. Interstate Com- 
merce Commission, 162 U. S. 197; C.N.O. & T. P. Ry. v. Interstate 
Commerce Commission, 162 U. S. 184.” * 





59 Texas & Pacific Ry. v. Interstate Commerce Comm., 162 U. S. 197, 237 
(1896) ; Louisville & Nashville R. R. v. Behlmer, 175 U. S. 648, 673 (1900); 
Eastern Tenn. etc. Ry. v. Interstate Commerce Comm., 181 U. S. 1, 26 (1901). 

60 206 U. S. 441 (1907). 

61 At pp. 454, 455. Accord, Interstate Commerce Comm. v. Union Pac. Ry., 
222 U.S. 541 (1912); Atchison etc. Ry. v. United States, 232 U. S. 199 (1914); 
Spiller v. Atchison etc. Ry., 253 U. S. 117 (1920). 
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So in a case involving discrimination in facilities furnished, 
Pennsylvania Co. v. United States,” the Court said: 


“This section forbids any undue or unreasonable preference or ad- 
vantage in favor of any person, company, firm, corporation or locality; 
what is such undue or unreasonable preference or advantage is a ques- 
tion not of law, but of fact. ... If the order made by the Commis- 
sion does not contravene any constitutional limitation and is within 
the constitutional and statutory authority of that body, and not un- 
supported by testimony, it cannot be set aside by the courts, as it is 
only the exercise of an authority which the law vests in the Com- 
mission.” ®* 


This holding has been affirmed in several cases.°* But whether 
all questions of fact have been delegated exclusively to the 
Commission may be seriously doubted, for example, when the 
finding of fact determines not the decision of the Commission, 
but its jurisdiction. In Interstate Commerce Commission v. 
Northern Pacific Ry.,° cited above, the Supreme Court reversed 
a finding of fact by the Commission on which depended the 
jurisdiction of that body. 

But it also has been said ® that the courts do not have to 
sustain orders of the Commission which are exercised in such 
an unreasonable manner as to be merely the shadow and not 
the substance of authority. This principle has found expression 
in the rule that orders of the Commission will not be sustained 
if they are not based on substantial evidence. Enunciations of 
the doctrine are more common than exemplifications of it,** but 





62 236 U. S. 351 (1915). 

63 At p. 361. 

64 See United States v. Louisville & Nashville R. R., 235 U. S. 314 (1914); 
Louisville & Nashville R. R. v. United States, 245 U. S. 463 (1918); Manu- 
facturers Ry. Co. v. United States, 246 U. S. 457, 481 (1918). 

65 216 U. S. 538 (1910). 

66 See supra, p. 160. 

87 Interstate Commerce Comm. v. Illinois Cent. R. R., 215 U. S. 452 (1910). 

68 See where the principle is stated: Interstate Commerce Comm. v. Union 
Pacific R. R. Co., 222 U. S. 541, 547 (1912); Louisville & Nashville R. R. v. 
United States, 245 U. S. 463, 466 (1918); Pennsylvania Co. v. United States, 
236 U. S. 351, 361 (1915); Manufacturers Ry. v. United States, 246 U. S. 457, 
481 (1918). ‘ 
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cases are not lacking where the question whether there was evi- 
dence to sustain the order of the Commission was fairly con- 
sidered and decided. The best discussion of the matter is in 
Interstate Commerce Commission v. Louisville & Nashville 
R. R.® Here the Court said: 


“Under the statute the carrier retains the primary right to make 

rates, but if, after hearing, they are shown to be unreasonable, the 
Commission may set them aside and require the substitution of just for 
unjust charges. The Commission’s right to act depends upon the ex- 
istence of this fact, and if there was no evidence to show that the rates 
were unreasonable, there was no jurisdiction to make the order. . 
In a case like the present the courts will not review the Commission’s 
conclusions of fact . . . by passing upon the credibility of witnesses, 
or conflicts in the testimony. But the legal effect of evidence is a 
question of law. A finding without evidence is beyond the power of 
the Commission. An order based thereon is contrary to law and must, 
in the language of the statute, ‘be set aside by a court of competent 
jurisdiction.’ ” 7° 


The Court also said, 


“The statute gave the right to a full hearing, and that conferred 
the privilege of introducing testimony, and at the same time imposed 
the duty of deciding in accordance with the facts proved. A finding 
without evidence is arbitrary and baseless. And if the Government’s 
contention is correct, it would mean that the Commission had a power 
possessed by no other officer, administrative body, or tribunal under 
our Government. It would mean that where rights depended upon 
facts, the Commission could disregard all rules of evidence, and capri- 
ciously make findings by administrative fiat. Such authority, however 
beneficently exercised in one case, could be injuriously exerted in an- 
other; is inconsistent with rational justice, and comes under the Con- 
stitution’s condemnation of all arbitrary exercise of power.” 


It will be noticed that in none of the above decisions do the 
questions of fact determine constitutional rights, but they 





69 224 U. S. 88 (1913). 

70 At p. 92. 

71 At p. 91. The Court, however, found that the order was based on suffi- 
cient evidence. See also Southern Pacific Ry. v. Interstate Commerce Comm., 
219 U. S. 433, 442 (1011) (order enjoined); Spiller v. Atchison etc. Ry., 253 
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involve only matters specifically entrusted to the Commission. 
Indeed, many of the cases expressly exclude the former questions 
from the final power of the Commission. But cases have been 
decided where questions of fact involving constitutional rights 
were determined by the Commission, and where its decision was 
held conclusive. The so-called Los Angeles Switching Case™ 
and the companion case of Interstate Commerce Commission v. 
Southern Pacific Co.” concerned the rights of the carriers to 
make extra charges for switching service. The point at issue 
was whether this service was additional to that of the main 
carriage, so that the carrier could make a separate charge for it, 
or whether it was part of the principal contract of carriage and 
included in the charge for it. The carriers contended that it 
was the former and that to require the carrier to perform it for 
nothing would deprive it of its property without due process of 
law. The Commission found that it was a part of the contract 
of carriage for which no separate charge could be made, and 
the Supreme Court without drawing any distinctions held that 
the question was one of fact and on this the decision of the 
Commission was final.”* 





U. S. 117 (1920) (order held supported by evidence); Chicago Junction Case, 
264 U. S. 258 (1924) (order enjoined). 

72 234 U.S. 294 (1914). 

73 234 U.S. 315 (1014). 

74 See also Kansas City Southern Ry. v. United States, 231 U. S. 423 (1913), 
where the question was whether certain property of the road abandoned in course 
of improvement should be carried in the property account of the road, or as part 
of the operating expense, as the rules of the Commission required. The railroad 
contended that the latter course would seriously interfere with the dividends of 
the company, prevent the financing of the improvement by a bond issue, and 
thus deprive the company of its property without due process of law. The 
Court, however, refused to interfere with the order of the Commission. “So 
long as it acts fairly and reasonably within the grant of power constitutionally 
conferred by Congress, its orders are not open to judicial review.” (At p. 457). 
In Manufacturers Ry. Co. v. United States, 246 U. S. 457 (1918), the railroad 
contended that an order of the Commission fixing rates was confiscatory, but 
in the proceedings before the Commission had failed to introduce all the evi- 
dence it had on the point, reserving it for the injunction proceedings before 
the court. While the Court refused to treat as conclusive the finding of the 
Commission it did say that, “ Where the Commission, after full hearing, has set 
aside a given rate on the ground that it is unreasonably high, it should require 
a clear case to justify a court, upon evidence newly adduced but not in a proper 
sense newly discovered, in annulling the action of the Commission upon the 
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The rules that the Supreme Court has laid down for the 
guidance of the courts in reviewing the decisions of the Inter- 
state Commerce Commission were stated in tabloid form in 
Interstate Commerce Commission v. Union Pacific R. R.” as 
follows: 


“There has been no attempt to make an exhaustive statement of 
the principle involved, but in cases thus far decided, it has been settled 
that the orders of the Commission are final unless (1) beyond the power 
which it could constitutionally exercise; or (2) beyond its statutory 
power; or (3) based upon a mistake of law. But questions of fact may 
be involved in the determination of questions of law, so that an order, 
regular on its face, may be set aside if it appears that (4) the rate is 
so low as to be confiscatory and in violation of the constitutional pro- 
hibition against taking property without due process of law; or (5) 
if the Commission acted so arbitrarily and unjustly as to fix rates 
contrary to evidence, or without evidence to support it; or (6) if the 
authority therein involved has been exercised in such an unreasonable 
manner as to cause it to be within the elementary rule that the sub- 
stance, and not the shadow, determines the validity of the exercise of 
power. ... 

“In determining these mixed questions of law and fact, the court 
confines itself to the ultimate question as to whether the Commission 
acted within its power. It will not consider the expediency or wisdom 
of the order, or whether, on like testimony, it would have made a 
similar ruling. ‘The findings of the Commission are made by law 
prima facie true, and this court has ascribed to them the strength due 
to the judgments of a tribunal appointed by law and informed by 
experience.’ ... Its conclusion, of course, is subject to review, but 
when supported by evidence is accepted as final; not that its decision, 
involving as it does so many and such vast public interests, can be 
supported by a mere scintilla of proof —but the courts will not ex- 
amine the facts further than to determine whether there was sub- 
stantial evidence to sustain the order.” *° 





ground that the Same rate is so unreasonably low as to deprive the carrier of 
its constitutional right of compensation.” (At p. 490). The Court refused to 
enjoin the rate. 

75 222 U.S. 541 (1912). 

76 At pp. 547, 548. Citations of authorities have been omitted. The case 
involved a question of reasonableness of rates and much of the above quotation 
is therefore dictum. See also Keller v. Potomac Electric Power Co., 261 U. S. 
428, 442 (1923), where, in referring to the power of review over orders of the 
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Here indeed is a positive dictum by the United States Supreme 
Court approving the practice of sustaining the findings of fact 
of the Interstate Commerce Commission made on substantial 
evidence, apparently even when constitutional rights are involved. 
This is the same thing which that tribunal held a denial of due 
process of law, when it was adopted by the Pennsylvania court. 
It is true that the switching cases afford the only square de- 
cisions affirming the practice where questions of power, and not 
merely of discretion or of judgment, are involved. But the 
reasons of convenience, — nay of necessity, — which prompted 
the creation of bodies of experts to handle the difficult task of rate 
regulation, and which led the courts to uphold their findings of 
fact when sustained by substantial evidence, apply just as much 
when the question raised is one of the confiscatory character of 
the rates, as when it is one of mere reasonableness or im- 
partiality. The possibility, in a large number of cases, of raising 
the constitutional issue makes it seem probable that a further 
extension of the rules of the Ohio Valley Water Company case 
_ might lead to the practical extinction of the original salutary 
rule limiting the scope of judicial review. Counsel for the Water 
Company in that case were careful to confine their arguments 
closely to the actual facts of the case, which was one in which 
the whole revenue of the utility was at stake. We believe that 
the result reached in the case was arrived at by a too rigid 
application of too rigid legal conceptions, and that the courts will 
not be inclined to extend the holding of the case. 


V 


In considering the cases where there is called in question the 
tates fixed by state boards and commissions, we have already 





Interstate Commerce Commission, the Court said: “This permits these courts 
to consider all relevant questions of constitutional power or right and all perti- 
nent questions whether the administrative order is within the statutory authority, 
or is an attempted exercise of it so unreasonable as not to be within it; but these 
are questions of law only.... Of course the consideration and decision of 
questions of law may involve a consideration of controverted facts to determine 
what the question of law is, but it is settled that any finding of fact by the 
Commission if supported by evidence is final and conclusive on the courts.” 
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seen that the courts have steadfastly maintained their constitu- 
tional prerogative to pass upon the question whether a rate fixed 
by either commission or legislature is or is not confiscatory.” 
As a rate which is not remunerative is considered a deprivation 
of property, and as such deprivation without due process of law 
is prohibited by the Fourteenth Amendment to the Federal Con- 
stitution, this is no more than an assertion of the fundamental 
principle that the courts have the duty, which must not be taken 
away from them, of passing upon acts alleged to be repugnant 
to the Constitution of the United States. The proposition may 
be more simply stated in the formula that, where a rate is at- 
tacked as confiscatory, due process of law requires that the party 
affected have an opportunity of litigating the questions of law 
and fact involved in a court of law. In Ex parte Young” the 
carrier made the argument that such large penalties were inflicted 
for charging rates higher than those fixed by the state, that it 
dared not disobey and litigate the question of their validity in 
the courts, for the penalties imposed would be ruinous if the 
company’s contentions should be denied. The Court sustained 
this line of reason on the ground that the statute by indirection 
forbade the resort to the courts to which the parties were by law 
entitled. That case was the basic case for Missouri Pacific Ry. 
v. Tucker,” Wadley Southern Ry. v. Georgia,*° Missouri v. 
Chicago, Burlington & Quincy R. R.,*' and Oklahoma Operating 
Co. v. Love, which were relied on by the majority in the Ohio 
Valley Water Company case for the proposition that, when the 
claim of confiscation is made, some judicial tribunal must pass 
independent judgment upon it. The cases, however, only 
decide that some judicial review is requisite. They do not touch 
upon the extent of review which is necessary, nor can they be 
considered as authority upon that point. 

It may be asked whether, if the due process clause requires a 
court review of the question of confiscation, it does not also 





77 See Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362 (1894); Smyth v. 
Ames, 169 U. S. 466 (1808); Minnesota Rate Cases, 230 U. S. 352 (1913); 
Louisville & Nashville R. R. v. Garrett, 231 U. S. 298 (1913). 

78 209 U. S. 123 (1908). 

79 230 U. S. 340 (1013). 81 241 U. S. 533 (1916). 

80 235 U. S. 651 (10915). 82 252 U. S. 331 (1920). 
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require that the court approach that question with an open 
mind, and give it an “ independent judgment as to both law and 
facts ”;. or, as strongly put in brief of counsel, can the legisla- 
ture “require the court in passing on the constitutionality of a 
legislative act to sustain it when there is any substantial evi- 
dence to support it, though the weight of the evidence may be 
clearly against its validity ” ? We have endeavored to show that 
it is formalistic reasoning, blind to the facts, that treats public 
service commissions as analogous to legislatures rather than to 
courts of justice. While perhaps it cannot be expected that they 
should be treated so entirely as courts of law that their findings of 
fact would be treated as conclusive in the appellate tribunal, it 
may be predicated that the decision of a body of experts, reached 
after a full hearing, should itself be evidence on the question in 
controversy, whenever it is brought before a court of law for 
adjudication. Surely no one ought to contend that for the court 
to give weight to it is a denial of the due process of law. 

If we turn to the judicial review of general legislation under 
the police power which is attacked as contrary to the Fourteenth 
Amendment, we find an attitude of the courts totally different 
from that displayed in the Ohio Valley Water Company case. 
Here the question is whether the act is a reasonable means for 
the advancement of the health, morals, safety, and general 
welfare of the people, and it is well settled that the courts are 
not to decide this question on their “ own independent judg- 
ment,” but will give due respect to the opinion of the legislature 
and will sustain the act, unless it “has no real or substantial 
relation to those objects or is a palpable invasion of rights secured 
by fundamental law.” * It is argued by Professor Frederick 
Green ** that this difference in treatment is justified, because in 
police power cases the question whether a certain situation which 
the legislation in question seeks to remedy is harmful — for 
example, the use of boric acid in food products — is a matter 
of scientific opinion, on which the courts are not competent to 
judge; while the question of whether a rate is remunerative is 
a matter of fact lending itself to measurement. A decision upon 
this latter point the court can and must make. Apart from the 


83 Mugler v. Kansas, 123 U. S. 623, 661 (1887). 
84 “The Ohio Valley Water Case,” 4 Itz. L. Q. 44. 
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fact that many questions under the police power are not within 
the particular province of the chemist and physiologist,** the 
chief trouble with this reasoning is the easy assumption of the 
measurability of remunerative rates and of fair value, on which 
the remunerative feature of the rate depends. The Supreme 
Court has recently reiterated the assertion that “ the ascertain- 
ment of that value is not controlled by artificial rules. It is not 
a matter of formulae but there must be a reasonable judgment 
having its basis in the proper consideration of all relevant 
facts.” °° In fact it may involve many questions more technical 
and abstruse than the harmfulness of boric acid, and just as 
foreign to the customary problems considered by the judiciary. 
Indeed, experience and reason unite in alloting to the engineer 
and accountant, expert in public utility valuation, the ascertain- 
ment in the first instance of those items— reproduction cost, 
interest, depreciation, obsolescence, and so forth — which go to 
make up “ fair value.” It is recognized that this is not the task 
of the lawyer, but of experts in the particular field. It is diffi- 
cult to believe that the reason for the difference in attitude of 
the Supreme Court when reviewing general legislation, and that 
displayed in the Ohio Valley Water Company case, in consider- 
ing the rates of a utility fixed by an administrative body, lies 
in any imagined difference between the adjudicability of the 
harmfulness of boric acid, and that of the value of a water 
supply system. | 





85 See Cusack Co. v. Chicago, 242 U. S. 526 (1917) (regulation of bill 
boards); Stone v. Mississippi, 101 U. S. 814 (1879) (prohibition of lotteries) ; 
Rast v. Van Deman & Lewis Co., 240 U. S. 342 (1916) (discouragement of the 
use of trading stamps); and, on the various regulations of the employer and 
employee relation, which has not yet been placed in the exclusive field of special- 
ized science, Knoxville Iron Co. v. Harbison, 183 U. S. 13 (1901); Patterson v. 
Bark Eudora, 190 U. S. 169 (1903); Booth v. Indiana, 237 U. S. 391 (1915); 
N. Y. Central R. R. v. White, 243 U. S. 188 (1917); Prudential Insurance Co. 
v. Cheek, 259 U. S. 530 (1922). 

86 Georgia Ry. & Power Co. v. R. R. Comm., 262 U. S. 625, 630 (1923). 
The same has been held as to the valuation of property for taxation purposes. 
Here the courts do not apply the rule of the Ohio Valley Water Company case, 
but will sustain the finding of the tax commission unless a case of fraud or 
intentional violation of constitutional principles is made out. Chicago, B. & Q. 
Ry. v. Babcock, 204 U. S. 585 (1907); Sunday Lake Iron Co. v. Wakefield, 247 
U. S. 350 (1918); Baker v. Druesedow, 263 U. S. 137 (1923). 
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It may be suggested that in the former case the law operates 
generally upon all of a class, and the question of fact raised is 
one of general consideration, while in the case of rate regulation 
by commissions the question is limited to the valuation of the 
particular public utility, the rates of which are being fixed by 
the commission. In the case of a law forbidding the use of 
boric acid in foods, the question generally of the harmfulness of 
boric acid might be one on which the courts would accept as final 
the judgment of the legislature. The secondary question whether 
the A Company, which is claimed to be violating the act, actually 
uses boric acid in its food products is exclusively for the courts. 
To deprive the A Company of its right to sell its products, 
without allowing it an opportunity of a judicial decision on the 
question whether the product is actually within the prohibitions 
of the law, might well be said to be a violation of the due 
process clause. So it might be said that, in the case of rate 
regulation, the question whether the rate does or does not afford 
reasonable compensation to the A Water Works, necessarily 
involving the question of valuation, also must be one for a court 
alone to decide. This line of thought is seductive and, if the 
case were one where the rate were fixed by an ordinary legisla- 
tive body, so that the utility had no opportunity to be heard in 
the presentation of its claims, would be almost conclusive. But 
in Ohio Valley Water Co. v. Ben Avon Borough this was 
not the situation, for there was a hearing after full notice before 
a body of experts so composed as to be capable of rendering a 
judicial opinion. We are thus brought back to the position which 
was assumed at the beginning of this article. While the courts 
have classified rate regulation as legislative in character, they 
have failed to accord to it the presumptions in favor of the 
validity of legislation. If analysis will show that this course of 
action may be sustained because of the inherent judicial char- 
acter of the precise question involved, it would then seem that 
the decision of such question, when dealt with in a manner com- 
parable to judicial procedure, logically should be accorded the 
weight properly due such decisions. 

When we come to examine the cases where the Supreme Court 
has actually adjudicated the question of the confiscatory char- 
acter of the rates fixed by state commissions, we find that the 
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matter has been brought before that tribunal by means of a bill 
in equity in the federal courts to enjoin what is claimed to be a 
confiscatory rate.*’ Nevertheless, whether the judicial review 
is by appeal or by a bill in equity, the party’s constitutional 
rights would be the same. The utility would be as much entitled 
to the independent judgment of the court in one case as in the 
other, yet we shall find numerous expressions by the Court of 
a diametrically opposite point of view from that of the Ohio 
Valley Water Company case. The leading case is San Diego 
Land & Town Co. v. National City,** which involved an injunc- 
tion to restrain as confiscatory certain rates fixed by the board 
of trustees of the defendant city after a hearing accorded the 
utility. The Court said: 


“Tt should also be remembered that the judiciary ought not to in- 
terfere with the collection of rates established under legislative sanction 
unless they are so plainly and palpably unreasonable as to make their 
enforcement equivalent to the taking of property for public use with- 
out such compensation as under all the circumstances is just both to 
the owner and to the public; that is, judicial interference should never 
occur unless the case presents, clearly and beyond all doubt, such a 
flagrant attack upon the rights of property under the guise of regula- 
tions as to compel the courts to say that the rates prescribed will neces- 
sarily have the effect to deny just compensation for private property 
taken for public use.” *® (Italics ours.) 


The Supreme Court affirmed the decree of the Circuit Court 
dismissing the bill brought by the utility. In a subsequent case 
of the same kind, San Diego Land & Town Co. v. Jasper,”° the 
Court went even further in its language, saying: 


“Tn a case like this we do not feel bound to reéxamine and weigh 
all the evidence, although we have done so, or to proceed according 





87 In N. Y. & Queens Gas Co. v. McCall, 245 U. S. 345 (1917), cited by 
the Pennsylvania court in the Ohio Vailey Water Company case for the proposi- 
tion that full judicial review was not required, the holding was only to the 
effect that a company may be required to extend its service to a new com- 
munity within the franchise area, even though the immediate return will not 
pay the cost of service. It is settled that this does not present a question of 
confiscation, so that the only issue was as to the reasonableness of the order, 
and constitutional questions were not really involved. 

88 174 U. S. 739 (1899). 89 At p. 754. 90 189 U. S. 439 (1903). 
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to our independent opinion as to what were proper rates. It is enough 
that we cannot say that it was impossible for a fair-minded board to 
come to the result which was reached.” ** 


This last-mentioned case has been cited with approval in a 
number of Supreme Court decisions. In Van Dyke v. Geary 
the Court said: 


“These elements [value and cost of operation] are largely matters 
of fact and opinion, as to which both the commission and the District 
Court, after careful examination, found against the appellants. The 
case is presented to us on contradictory affidavits dealing with the items 
of value which go to make up the water system. We cannot say ‘ that 
it was impossible for a fair-minded board to come to the result which 
was reached.’ ” %* 


So also in Georgia Ry. v. Railway Commission ™ the Court ex- 
pressed itself as follows: 


“The Commission fixed a rate which it estimated would permit the 
company to earn a return of about 8 per cent on the fair value of the 
property. Each change of rate was made upon careful consideration. 
If there was error, it was error in prophecy or error of judgment in 
passing upon the evidence. We cannot say that the evidence compelled 
a conviction that the rate would prove inadequate.” * 


The reluctance of the courts to interfere with rates fixed by 
administrative bodies finds expression in various other ways also. 
“Tt is well established that in a question of rate-making there is 
a strong presumption in favor of the conclusions reached by an 
administrative body after a full hearing.” °* The burden of 





91 At p. 441. The case may be somewhat weakened as authority on account 
of the fact that, at the time the case was before the Supreme Court, the time 
fixed by statute after which there might be a new application to the Commission 
to change the rates had expired, and this entered into the Court’s attitude towards 
the holding of the Commission. 

92 244 U. S. 39 (1917). 

93 At p. 48. 

94 262 U. S. 625 (1923). 

95 At p. 634. San Diego Land & Town Co. v. Jasper was also cited with 
approval in Galveston Electric Co. v. Galveston, 258 U. S. 388, 401 (1922). 

96 Darnell v. Edwards, 244 U. S. 564, 569 (1917). See also Des Moines Gas 
Co. v. Des Moines, 238 U. S. 153 (1915). 
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proof is on the one attacking the rate,” but it is not a mere 
burden of proof, for more than that, “the constitutional in- 
validity must be manifest,” ** and if the question of confiscation 
remains in doubt no injunction will issue.°? Where there is only 
a narrow line between possible confiscation and proper regula- 
tion, and the division depends upon opinion as to value, a court 
ought not to interfere with the rates before a fair trial of them 
is had in actual practice.’ 

In spite of the difference between proceedings in equity on 
new evidence to enjoin a rate, and an appeal on the record as in 
Ohio Valley Water Co. v. Ben Avon Borough, the situations are 
in substance the same. In the former case the reviewing court 
in limine accepts the rate as constitutional, and the utility has 
the burden of showing its confiscatory character, not merely by 
a preponderance of evidence, but clearly and beyond all doubt, 
so that, if the court is still of the opinion that the commission as 
reasonable men could rightfully have found as they did, it will 
not disturb the rate. Is there any logical reason why the court 
should not take the same view when the case is appealed on the 
record? The fact that in one case the evidence is newly intro- 
duced, and that in the other it is already contained in the record 
is no valid ground for distinction. It is true that in the latter 
case the principles of review are framed differently from those 
in the injunction cases. The Pennsylvania court in the Ohio 
Valley Water Company case, after quoting from several United 
States Supreme Court cases, adopted the proposition that it was 
not to substitute its judgment for that of the commission, but 
would affirm the latter’s findings if there was evidence which 
reasonably tended to support them. But this is no more than 
the rule of the injunction cases applied to the situation of appeal. 
The requirement that the court be satisfied “ clearly and beyond 
all doubt ” and the similar one that the utility must show “ that 
it was impossible for a fair-minded board to come to the result 





87 Railroad Comm. v. Cumberland Tel. Co., 212 U. S. 414 (1909); Minnesota 
Rate Cases, 230 U. S. 352 (1913); Des Moines Gas Co. v. Des Moines, 238 
U. S. 153 (1915). 

98 Minnesota Rate Cases, supra, at p. 452. 

89 Knoxville v. Water Co., 212 U. S. 1 (1909). 

100 Willcox v. Consolidated Gas Co., 212 U. S. 19 (1909). 
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which was reached” are fulfilled in the latter situation by a 
review of the evidence, and an affirmance of the findings of the 
commission, in cases where the court is satisfied that reasonable 
men could have decided as the commission did. An examination 
of the opinion of the Pennsylvania Supreme Court in the Ohio 
Valley Water Company case shows that this was what that court 
in fact did. 


VI 


One last point remains to be considered. We have seen that 
there are numerous ways by which judicial review may be ac- 
corded, such as appeal, certiorari, or injunction. Now it is not 
necessary that a review be afforded by all of these, nor is it 
necessary that it be by any one particular method. All that is 
requisite is that at some stage of the proceedings the party 
affected have an opportunity of having some court pass judgment 
on the constitutional validity of the commission’s orders. 

For some reason, known best by counsel for the state in the 
Ohio Valley Water Company case, this aspect of the question was 
not presented at all on the first hearing of the case, and it was 
necessary for the Court to grant a rehearing in order that this 
point might be presented.’** Without making themselves at all 
clear as to their reasons, the majority of the Court were of the 
opinion that the relief by injunction, which the statutes of Penn- 
sylvania seemed clearly to grant the utility, was not sufficient, and 
could not be considered in determining whether or not due process 
of law was denied to the utility.°* On this point the minority dis- 
sent. Mr. Justice McReynolds, who wrote the majority opinion, 
does not, however, deny that, where there is other adequate 
relief granted, a litigant cannot complain if the procedure adopted 
by him does not afford the full hearing of the issues that would 
be necessary if that were the only remedy. Lowisville & Nash- 





101 See Ohio Valley Water Co. v. Ben Avon Borough, 251 U. S. 542 (1920). 

102 In Citizens Passenger Railway v. Public Service Comm., 271 Pa. St. 309, 
52, 114 Atl. 642, 647 (1921), the Pennsylvania Supreme Court stated that the 
provisions in the Public Service Company Law relative to injunctions (1913 
Pa. Laws, 1374, Art. VI, § 31) were intended to preserve the ancient rights of a 
Court of Chancery to enjoin the acts of administrative officials when a proper 
cause for such action was presented. 
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ville R. R. v. Garrett** had already decided that it was not 
necessary that the statute creating the commission expressly pro- 
vide for an appeal, since there might be access to the courts by 
injunction to restrain the execution of orders not within the 
constitutional power of the commission.*** The case of Wadley 
Southern Ry. v. Georgia” is very instructive on the point now 
under consideration. That was a suit by the state to recover a 
penalty of five thousand dollars a day provided by statute for 
the violation of the orders of the commission. The carrier con- 
tended that such a penalty was so gross as to deter the carrier 
from contesting the confiscatory character of the rate, and that, 
therefore, under the authority of the Young case already cited,’” 
the penalty was void. The Court without disputing the authority 
of that case pointed out, however, that the carrier in this case 
did not face the necessity of either proving the rate confiscatory 
or paying the penalty, but could have enjoined the commis- 
sion, in an independent proceeding, from putting the rate into 
effect at all, and so have suspended both rate and penalty.’ 
If the law does not require that the statute afford any remedy 
by appeal, certainly it cannot logically consider unconstitutional 
a statute granting to a utility such remedy as an alternative, 
even though the court be of the opinion that such appeal is not 
as broad as would be required were it the only method open. 
If not satisfied, the injured party may resort to the injunctive 
process of the court. Nothing in the Ohio Valley Water Com- 
pany case militates against this conclusion.*” 





103 231 U. S. 298 (1013). 

104 In Detroit & Mackinac Ry. Co. v. Paper Co., 248 U. S. 30 (10918), it 
was held that a state might provide that rates fixed by the commission, if 
sustained after a judicial inquiry, be held final until changed by the commission. 
Therefore, the confiscatory character of rates was not open for discussion in a 
later suit brought against a carrier to recover for overcharges. 

105 235 U. S. 651 (1015). 

106 See supra, p. 168. 

107 The case was affirmed and the principle involved more clearly stated in 
St. Louis, I. M. & S. Ry. v. Williams, 251 U. S. 63, 65 (1919), wherein the 
Court said: “If the carrier really regarded the rate as confiscatory, the way was 
open to secure a determinaton of that question by a suit in equity against the 
Railroad Commission of the State, during the pendency of which the operation of 
the penalty provision could have been suspended by injunction.” 

108 In Dayton-Goose Creek Ry. v. United States, 263 U. S. 456, 485 (10924), 
the Court held that the provisions of the Transportation Act of 1920, whereby 
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VII 


By this somewhat lengthy review of the authorities, it appears 
that there was nothing in the state of the law prior to Ohio Valley 
Water Co. v. Ben Avon Borough that required the Court to 
make a decision based on an abstract conception of the legis- 
lative function in utter disregard of the concrete realities of the 
situation with which it was dealing. The importance of the 
case is not confined to the field of public utility regulation, for 
the principles therein declared and the method of reasoning 
therein followed might easily be extended by a like-minded court 
to other fields of administrative action with portentous results. 

One of the interesting phenomena of recent legal and politi- 
cal development has been the growth of the administrative func- 
tion in government, finding tangible expression in the creation 
of various boards and commissions. As the field of law has 
broadened, bringing under its scope many new matters requiring 
detailed technical knowledge for their proper administration, the 
course has been almost uniformly followed of entrusting such 
matters to special officers or groups of officers. The expectation 
has been that bodies of experts, devoting their entire time to one 
field of government, would be better qualified for the task than 
the already over-burdened courts, who are compelled to scatter 
their energies over the entire range of human endeavor. This 
factor finds particular exemplification in the valuation of public 
utilities. 

In the series of cases decided during the October, 1922, term 
of the Supreme Court,’®® there has been affirmed the holding of 
Smyth v. Ames, that, in deciding whether a rate is or is not 
confiscatory, the rate base, on which the amount of the return 
is figured, is the present value of the utility as used and useful 
in the public service. The dissenting opinion of Mr. Justice 





the Commission is empowered to establish what shall constitute a fair return 
to the carrier, were not faulty in failing expressly to provide for a hearing before 
the courts on the question of fairness. Judicial review was not withheld, since 
there could be resort to the courts by injunction proceedings. 

109 Southwestern Bell Telephone Co. v. Public Service Comm., 262 U. S. 
276 (1923); Brush Electric Co. v. Galveston, 262 U. S. 443 (1923); Georgia 
Railway & Power Company v. Railroad Comm., 262 U. S. 625 (1923); Bluefield 
Water Works v. Public Senvice Comm., 262 U. S. 679 (1923). 
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Brandeis in the Southwestern Bell Telephone Company case *° 
is of great value in bringing squarely before the legal profession 
the difficulty that the courts face when they deal with these 
complicated matters. The learned justice states the situation 
as follows: 


“So, under the rule of Smyth v. Ames, it is usually sought to prove 
the present value of a utility by ascertaining what it actually cost to 
construct and instal it; or by estimating what it should have cost; 
or by estimating what it would cost to reproduce, or to replace it. To 
this end an enumeration is made of the component elements of the 
utility, tangible, and intangible.** Then the actual, or the proper, 
cost of producing, or of reproducing, each part is sought. And finally, 
it is estimated how much less than the new part each part, or the whole, 
is worth. That is, the depreciation is estimated.4** Obviously each 
step in the process of estimating the cost of reproduction, or replace- 
ment, involves forming an opinion, or exercising judgment, as distin- 
guished from merely ascertaining facts. And this is true, also, of each 
step in the process of estimating how much less the existing plant is 
worth, than if it were new.” *** ; 


The record in such a case is voluminous, so much so that in 
one case the counsel for the utility admitted that it was out of 
the question for the Supreme Court to read it.** The subject- 
matter of this immense record is of an exceedingly involved and 
technical nature, needing the learning of both an engineer and 
an accountant to be properly understood, and yet the Ohio 
Valley Water Company case places upon the courts the duty of 
deciding the extremely illusive question of value from this jungle 
of facts and opinions on their “ own independent judgment.” 





110 Supra, note 109. 

111 Here is placed in a note, citing 42 ProceepiIncs American Soc. Civit 
ENGINEERS, 1708-1938, a list of the many items going to make up present value, 
including land and buildings, plant, expenses during construction (nine separate 
items), good will, franchise value, going concern value, working capital. 

112 Here are given five methods of figuring depreciation, it being largely a 
matter of judgment which one should be used. 

118 262 U. S. 276, 292-294 (1923). 

114 Tilinois Central R. R. v. Interstate Commerce Comm., 206 U. S. 441 
(1907). In Newton v. Consolidated Gas Co., 258 U. S. 165 (1922), the record 
of the proceedings before the master in chancery in a suit to enjoin a rate as 
confiscatory comprised twenty-one volumes. 
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Another tendency in rate regulation, pointed out by Mr. Justice 
Brandeis in his opinion, is the practice of commissions of fixing 
rates which border on the line of confiscation. This makes pos- 
sible the raising in good faith of the question of constitutionality 
in practically all the cases involving rate fixing. If the Ohio 
Valley Water Company case is strictly adhered to, the net result 
will be that the fixing of a rate by a commission will be but 
useless expenditure of time and energy, as the courts will im- 
mediately afterwards be called upon to tread laboriously over the 
same field, and to decide the question as if they alone were 
qualified to adjudge the value of water pipes, rights of way, and 
brokerage costs in disposing of securities. What is true in rate 
regulation will be likewise true in other fields of administration, 
where the problem of judicial review is handled by a logical 
juggling of concepts based upon the philosophy of Montesquieu, 
already badly frayed and mutilated by the exigencies of social 
and political progress. 

It is doubtless true that in many cases commissions and boards 
have acted arbitrarily and in defiance of the dictates of reason 
and justice. There is no minimizing the fact that in what is 
commonly called “ government by commission,” there exist many 
problems. It is urgently suggested, however, that these diffi- 
culties will not be solved by the ignoring of the legitimacy of the 
functions these instrumentalities perform, and their proper place 
in our government, nor by applying to them principles engen- 
dered by different times and conditions. In the physical sciences, 
progress has come by investigation and the use of new methods, 
not by slavish adherence to the teachings of dead masters. So 
in the field of jurisprudence, we must learn that law and govern- 
ment are also changing sciences, and that old keys will not always 
open the locks of the new doors which lead to the future. 


Ray A. Brown. 


UNIVERSITY OF WISCONSIN. 
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EXCEPTION AND RESERVATION OF EASEMENTS. 


HE exact relation in our law between the functions of the 

reservation and the exception in the creation of easements, 
where one of two tracts or a part of one tract is conveyed by 
the owner to a third person, is the subject of marked differences 
of opinion on the part of the courts. It is the purpose of this 
paper to examine historically and analytically some of the prob- 
lems raised in such a case. 

Chief Justice Tindal said: “It is to be observed that a right 
of way cannot, in strictness, be made the subject either of ex- 
ception or reservation.”* If this were an accurate statement 
of the law, there would, of course, be nothing to discuss under 
the title of this paper. But conveyancers and laymen have, 
in numerous instances, attempted to create easements in the 
manner suggested in the title, and the courts have frequently 
used language in flat contradiction to that quoted. 


Lord Coke, in his commentary on Littleton, says: 


“Note a diversity between an exception (which is ever a part of 
the thing granted, and of a thing im esse) for which, exceptis, salvo, 
praeter, and the like, be apt words; and a reservation which is alwaies 
of a thing not in esse, but newly created or reserved out of the land 
or tenement demised.” ? 





1 Durham Ry. Co. v. Walker, 2 Q. B. 940, 967 (1842). 

2 Co. Lirr. 47a. See Doe d. Douglas v. Lock, 2 A. & E. 705, 743-746 (1835), 
per Lord Denman, C.J. In that case the learned Chief Justice further says (p. 
744): “In Sheppard’s Touchstone, p. 80. ‘A reservation is a clause of a deed 
whereby the feoffor, donor, lessor, grantor, &c. doth reserve some new thing to 
himself out of that which he granted before: ’ and, afterwards, ‘This doth differ 
from an exception, which is ever of part of the thing granted, and of a thing in 
esse at the time; but this is of a thing newly created or reserved out of a thing 
demised that was not in esse before; so that this doth always reserve that which 
was not before, or abridge the tenure of that which was before.’ And afterwards, 
‘It must be of some other thing issuing, or coming out of the thing granted, and 
not a part of the thing itself, nor of something issuing out of another thing.’ 
And afterwards, ‘If one grant land, yielding for rent, money, corn, a horse, spurs, 
a rose, or any such like thing; this is a good reservation: but if the reservation be 
of the grass, or of the vesture of the land or of a common, or other profit to be 
taken out of the land; these reservations are void.’ In Brooke’s Abridgment, tit. 
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The early writers, then, held the view that the word “ reserve ” 
and its variations could be used with strict verbal accuracy 
only in relation to “some other thing, issuing or coming out 
of the thing granted and not a part of the thing itself, nor of 
something issuing out of another thing.” In the year 1835 
Lord Denman said: 


“The rents, heriots, suit of mill, and suit of court, are the only 
things which, according to the legal sense and meaning of the word, 
are reservations.” ® 


Regardless of their reasons for so doing, the fact is that the 
English courts have, as Lord Denman said, treated the interests 
named by him as in a class by themselves, and have appropriated 
the word “reserve”? as the accurate word by which to create 
those interests. 

It was difficult, however, even in the time of Coke, to keep 
the use of the word “ reserve ”’ within the limits set for it by the 
courts and law writers, and it became necessary to interpret the 
word to mean what the parties using it plainly intended it to 
mean, if the subject-matter with relation to which it was used 
offered no legal obstacle. Grantors before the time of Coke 
had used the word “ reserve ” when the plain intent was to take 
out of the operation of the conveyance some part of the property 
which would otherwise have fallen within the description used 
in the conveyance. Here the subject-matter was, of course, 
proper for an exception, and the strictly accurate words would 
have been, according to Coke, “ exceptis, salvo, praeter, and the 
like.” But in the case of such a misuse of the word “ reserve,” 
no harm is done, since no legal problem is presented except a 
problem of interpretation, or of determining intent, and the 
intent is usually quite plain. Accordingly the courts have 
interpreted the word “reserve” to mean “except,” when the 





Reservation, pl. 46, it is said, that if a man leases land, reserving common out of 
it, or the herbage, grass, or profits of the land demised, this is a void reservation, 
for it is a parcel of the thing granted, and is not like where a man leases his 
manor and the like, except White Acre, for there the acre is not leased; but here 
the land is leased; therefore the reservation of the herbage, vesture, or the like, 
is void.” : 

3 Doe d. Douglas v. Lock, supra, at p. 743. 
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subject-matter to which the word is directed is the proper sub- 
ject-matter of an exception. Coke says of the word reserve: 


“ And sometime it hath the force of saving or excepting. So as some- 
times it serveth to reserve a new thing, viz., a rent, and sometimes to 
except part of the thing in esse that is granted.” * 


The view that “ reserve” may be interpreted to mean “ except ” 
has been followed in numerous cases and undoubtedly represents 
the law.° 

The great number of cases where the parties have used the 
word “reserve” to save out of the operation of a conveyance 
“part of the thing in esse that is granted,” shows that the tech- 
nical meaning of the word is not its natural or popular mean- 
ing. One court has pointed out that the technical meaning is 
not even the dictionary meaning, nor the “ primary and natural ” 
meaning.© But even though some courts have been willing to 
recognize that technically the word “reserve ” has been definitely 
appropriated to the narrow use already referred to, yet the 
liberality with which the courts have allowed the interchange 


of the words “reserve,” and “except,” when the question has 
been merely one of words, has prevented the forced construction 
from doing harm.’ 

Speaking only in a general way and subject to a more careful 
analysis later on, we may say, as the courts customarily do, that 
the effect of an exception is to eliminate the subject-matter of 





4 Co. Lirr. 1432. 

5 Earl of Cardigan v. Armitage, 2 B. & C. 197 (1823); Doe d. Douglas v. 
Lock, 2 A. & E. 705, 4 Nev. and Man. 807 (1835); McIntire v. Lauckner, 108 
Me. 443, 81 Atl. 784 (1911) ; Smith v. Furbish, 68 N. H. 123, 44 Atl. 398 (1894); 
Marvin v. Brewster Iron Mining Co., 55 N. Y. 538 (1874); Gill v. Fletcher, 74 
Ohio St. 295, 78 N. E. 433 (1906); Shoenberger v. Lyon, 7 Watts and Ser. (Pa.) 
184 (1844); Freudenberger Oil Co. v. Simmons, 75 W. Va. 337, 83 S. E. 995 
(1914); Preston v. White, 57 W. Va. 278, 50 S. E. 236 (1905). 

6 In Smith’s Ex’c’r v. Jones, 86 Vt. 258, 260, 84 Atl. 866, 867 (1912), Munson, 
J., said: “The primary and natural meaning of the word [reserve] is inconsistent 
with the effect given it in the law of this subject. To reserve is to keep in ye- 
serve, to retain, to keep back, not to deliver or make over.” 

7 But see Fancy v. Scott, 2 Man. & Ry. 335 (1828), where the defendant 
pleaded a reservation to himself of all pits in the close, etc. and Mr. Justice 
Bayley said it was not a reservation, but an exception, and held the plea bad. 
No other case has been found making the purely verbal distinction. 
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the exception from the operation of the conveyance, just as if 
the description of the premises in the conveyance had care- 
fully passed around the subject-matter of the exception and had 
not mentioned it at all. The consequence is, of course, that the 
grantor still has the same estate in the subject of the exception, 
which he had before the conveyance. No necessity for the 
execution or sealing of the conveyance by the grantee, on the 
theory that a grant back is taking place, nor for the use of the 
word “heirs” in order to indicate an estate in the grantor more 
durable than a life estate, could be urged.* 

We have seen what is the proper subject-matter of a reserva- 
tion, when used in its strictly technical sense, and that ease- 
ments are not included within this subject-matter. We have 
also seen that, when applied to a thing in being or part of the 
soil, the word “‘ reserve”? may be used to mean “ except,” and 
that when it is so used, the courts will give to it its intended 
meaning. The obvious question then arises, whether an ease- 
ment may be created by the process of exception out of the 
operation of a conveyance. ‘This is not a question of words, 
but of logic, and of the application of the legal requirements of . 
conveyancing. It would seem to be logically impossible to 
“cut out ” or to “keep back ” or to “withhold ” from the oper- 
ation of a grant something which is non-existent before the 
grant, or which would not be included within the grant even 
though there were no words of exception. It is evident that if 
A, the owner of Whiteacre and Blackacre, conveys Blackacre to 
B, excepting a right of way along the east ten feet of Black- 
acre, he cannot “cut out” or “keep back” or “ withhold,” as 
of his former estate, or as of any estate whatever, something which 
he did not have before he conveyed Blackacre. The question 
would seem to be, then, had A, at the time he conveyed Black- 
acre to B, the legal interest which he, after the conveyance, 
seeks to assert in Blackacre? Does A now have the privilege 





8 Chappell v. N. Y. N. H. & H. R. R., 62 Conn. 195, 24 Atl. 997 (1892); Smith 
v. Ladd, 41 Me. 314 (1856); Winthrop v. Fairbanks, 41 Me. 307 (1856) ; McIntire 
v. Lauckner, 108 Me. 443, 81 Atl. 784 (1911) ; White v. Crawford, to Mass. 183 
(1813) ; Emerson v. Mooney, 50 N. H. 315 (1870); Smith v. Furbish, 68 N. H. 
123, 44 Atl. 398 (1894); Gill v. Fletcher, 74 Ohio St. 295, 78 N. E. 433 (1906); 
Whitaker v. Brown, 46 Pa. St. 197 (1863); Keeler v. Wood, 30 Vt. 242 (1858). 
See SHep. Toucu., Preston ed., 79. 
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of crossing Blackacre along the specified route; or are we to 
say that, since the right that A now claims is an easement, a 
right in the land of another, it can be created only by the act 
of that other, and since the deed was not also signed and sealed 
by B so as to constitute a grant back to A, A does not have the 
easement? 

Two English cases give direct support to this contention. In 
Wickham v. Hawker® the facts were these: A and B, as the 
trustees of the land in question, and C, as the beneficiary, con- 
veyed the land by indenture to D, “excepting and always 
reserving ” to A, B, and C, liberty to hunt upon the said land. 
This privilege, together with the manor to which it was intended 
to be appurtenant, came by mesne conveyance to the defendant, 
who is sued in trespass quare clausum fregit by the now owner 
of the servient tenement. The court said: 


“The liberty ‘of hawking, hunting, fishing, and fowling,’ is, by the 
terms of that deed, ‘excepted and reserved to Widmore, Vidler, and 
Cox;’ but so far as related to Widmore it could not be a good exception 
or reservation, because he was not a conveying party to the deed; 
nor is such a liberty, whether it be a mere easement or a profit a 
prendre, properly and in correct legal language, either an exception or 
a reservation. ... As the indenture was executed by Wade, the words 
of reservation and exception operated as a grant by him to the three — 
Widmore, Vidler, and Cox, and the plea properly stated the legal effect 
of those words as a grant by him.” 1° 


This view never has received, and it is safe to say that it 
never will receive, the approval of the courts in this country. 





97M. & W. 63 (1840). 

10 At pp. 76, 77. To the same effect is Durham Ry. Co. v. Walker, 2 Q. B. 
940 (1842), discussed supra, p. 180. There is much evidence in the English re- 
ports, however, that the courts do not really think of the creation of an easement 
in favor of a grantor, in terms of a re-grant. In the numerous cases involving 
the creation of such easements by necessity, or by implication from the fact of 
an existing user at the time of the severance of two tracts from common owner- 
ship, the English courts invariably use the word “ reserve.” They thus leave with 
the reader the misleading inference that, they would sanction the “ reservation” 
of an easement if the intent were made plain. For examples of such misleading 
language, see Clark v. Cogge, Cro. Jac. 170 (1607); Pinnington v. Galland, 9 
Ex. 1 (1853); Richards v. Rose, 9 Ex. 218 (1853) ; Suffield v. Brown, 4 De G. J. 
& S. 185 (1863) ; Wheeldon v. Burrows, 12 Ch. D. 31 (1879). 
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On this theory, in order to maintain the right in A which he 
claims after the conveyance, we must show that A has obtained 
that “right in the land of another” from the only one who 
could possibly convey it to him, namely, B, who is now the 
general owner of Blackacre. But a conveyance from B to A 
must satisfy the legal requisites of conveyancing as to form and 
content, such as writing, signature, seal, and the use of proper 
words of ‘imitation to denote the durability of the interest 
created. ‘ihe almost universal use of the deed poll in con- 
veying the title to land would alone make an application of 
the above theory operate to defeat the intent of the parties in 
the overwhelming majority of the cases in which the question 
would arise. 

There remain, then, two methods of dealing with this case. 
One is to make a definite departure from the language of the 
Touchstone, Coke, and the English decisions, and to say that 
an easement is sufficiently like a rent or a heriot or suit of 
mill so that it may also be made the subject of a reservation. 
There are a number of American decisions that with more or 
less definiteness do take this position, although there is a marked 
difference of opinion as to whether words of inheritance are 
necessary in order to create a fee.** The other solution is to 
say that there is no reason on principle why an easement should 
not be the subject of an exception, or of a reservation when 
that word is used (as has already been pointed out to be fre- 
quently the case) in the sense of exception. There are also 
a fair number of cases that take this position.” 

The question is now definitely before us as to which of these 
solutions is legally the sounder. 

Perhaps the most helpful effort to differentiate and define the 
incidents of ownership is that of the late Professor Wesley New- 
comb Hohfeld in his well-known discussion of “ Some Funda- 
mental Legal Conceptions as Applied in Judicial Reasoning.” ** 
His table of the fundamental legal relations is as follows: 


“( Jural rights privilege power immunity 
Opposites no-rights duty disability liability ” 
11 The cases are collected in 2 Trrrany, Reat Property, 2 ed., 1606, 1609. 
12 See 2 Trrrany, op. cit., 1267, 1607-1609. 
18 93 Yate L. J. 16, especially p. 28. 
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A concise statement by Professor Hohfeld of the application of 
his table of jural relations to the ownership of land will be 
more valuable than any attempt to paraphrase it. 


“Suppose, for example, that A is fee-simple owner of Blackacre. 
His ‘ legal interest’ or ‘ property’ relating to the tangible object that 
we call Jand consists of a complex aggregate of rights (or claims), 
privileges, powers, and immunities. First: A has multital legal rights, 
or claims, that others, respectively, shall mot enter on the land, that 
they shall not cause physical harm to the land, etc., such others being 
under respective correlative legal duties. Second: A has an indefinite 
number of legal privileges of entering on the land, using the land, 
harming the land, etc., that is, within limits fixed by law on grounds 
of social and economic policy, he has privileges of doing on or to the 
land what he pleases; and correlative to all such legal privileges are 
the respective legal no-rights of other persons. Third: A has the legal 
power to alienate his legal interest to another, i.e., to extinguish his 
complex aggregate of jural relations and create a new and similar 
aggregate in the other person; also the legal power to create a life 
estate in another and concurrently to create a reversion in himself; 
also the legal. power to create a privilege of entrance in any other 
person by giving ‘leave and license’; and so on indefinitely. Cor- 
relative to all such legal powers are the legal liabilities in other persons, 
—this meaning that the latter are subject, molens volens, to the changes 
of jural relations involved in the exercise of A’s powers. Fourth: A 
has an indefinite number of legal immunities, using the term immunity 
in the very specific sense of non-liability or non-subjection to a power 
on the part of another person. Thus he has the immunity that no 
ordinary person can alienate A’s legal interest or aggregate of jural 
relations to another person; the immunity that no ordinary person can 
extinguish A’s own privileges of using the land; the immunity that no 
ordinary person can extinguish A’s right that another person X shall 
not enter on the land, or, in other words, create in X a privilege of 
entering on the land. Correlative to all these immunities are the 
respective legal disabilities of other persons in general. 

“In short, A has vested in himself, as regards Blackacre, multital, 
or in rem, ‘right—duty’ relations, multital, or in rem, ‘ privilege — 
no-right’ relations, multital, or im rem, ‘power —liability’ relations, 
and multital, or in rem, ‘immunity —disability’ relations. It is im- 
portant, in order to have an adequate analytical view of property, to 
see all these various elements in the aggregate. It is equally important, 
for many reasons, that the different classes of jural relations should 
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not be loosely confused with one another. A’s privileges, e.g., are 
strikingly independent of his rights or claims against any given person, 
and either might exist without the other. Thus A might, for $100 paid 
to him by B, agree in writing to keep off Blackacre. A would still have 
his rights or claims against B, that the latter should keep off, etc.; 
as against B, A’s own privileges of entering on Blackacre would be 
gone. On the other hand, with regard to X’s land, Whiteacre, A has, 
as against B, the privilege of entering thereon; but, not having posses- 
sion, he has no right, or claim, that B shall not enter on Whiteacre.” ** 


Taking this analysis of Professor Hohfeld, let us apply it to 
a concrete situation. A is the owner of two adjoining tracts, 
Blackacre and Whiteacre, and B is the owner of a third adjacent 
tract, Greenacre. As a matter of the normal relation of owners 
of these adjacent tracts, A has almost no privileges of action upon 
the soil of Greenacre. He may not, for example, walk or drive 
over it; or impound water upon it; on the contrary he is under 
a duty to B to do none of these things. Again he does not have 
any right against B that B shall not so build on Greenacre as to 
cut off the light from a house on Blackacre. All these simply 
represent certain aspects of the norm of property rights in land. 
If now B creates in A, with respect to Greenacre, the group of 
rights crystallized in the phrase “right of way ” or “easement 
to build a reservoir,” what happens as a matter of precise state- 
ment is that B extinguishes his own right that A shall not walk 
or drive over Greenacre or build a reservoir on it, and creates 
in A the privilege of doing these things upon the specified part 
of Greenacre, perhaps with certain limitations as to his termini 
when he exercises the privilege of walking or his purpose in using 
the water when he impounds it. He also creates in A the privi- 
lege of engaging in other actions on Greenacre that may be re- 
garded as “incidental” to the easement granted, such as the 
privilege in certain circumstances of paving the right of way. 
A also gets new rights, such as that B, inter alios, shall not inter- 
fere with him in the exercise of the privileges that have been 
created in him. If B grants A an easement of light, he extin- 
guishes his normal privilege of building anywhere on his land 





14 Wesley N. Hohfeld, “ Fundamental Legal Conceptions as Applied in Ju- 
dicial Reasoning,” 26 Yatp L. J. 710, 746-747. 
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that he sees fit, and creates in A a right and correlatively in him- 
self a duty that he shall not build in a certain place or in a certain 
way. The result of the one or the other transaction is that A 
gets new privileges or rights, or both, that he did not before have, 
and B’s privileges or rights, or both, are correspondingly dimin- 
ished, with a correlative increase in his duties or “ no-rights.” 
Of course, except as modified by the transactions that we are 
considering, B’s group of rights in the broad sense with regard 
to Greenacre remains as before. The accepted method at com- 
mon law of creating these rights with regard to the land of B 
was by grant from B to A.*® 

Let us now consider another aspect of the relations between 
A and B with regard to their respective lands. A does not, as 
one of the normal incidents of his ownership of Blackacre, have 
the right that B or anyone else shall pay him $100 a year, 
for instance, if he occupies Blackacre; he does not have the 
privilege and the power, on B’s death, of taking possession of, 
and vesting in himself the title to, B’s “best beast’; he does 
not have the right that B should grind his grain at A’s mill. If 
he gets any of these rights or privileges they will be just as new, 
just as much additions to his normal group of rights that we 
call title, as were the rights mentioned in the first group. Yet 
it seems clear that at common law if A conveyed Blackacre to 
B, i.e., extinguished all or part of his group of rights with regard 
to Blackacre, depending upon what estate was conveyed to B, 
he could at the same time by a reservation create in himself these 
new rights, powers, and privileges instanced above, which means, 
of course, that he subjected B to correlative duties or liabilities 
or no-rights. This could be done by a one-party deed. It was 
not essential that B should execute a grant to A. No operative 
fact on his part was necessary other than the acceptance of the 
deed executed by A, which contained the apt words of reser- 
vation. As has been stated in an earlier part of this dis- 
cussion, the only rights that could be created in this fashion 
are those just illustrated, with, under the older law, the suit 
of court. 

Let us now proceed to a consideration of A’s rights with regard 





15 For present purposes other ways of creating these rights, as by prescription 
or executed license, may be ignored. 
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to the two tracts, Blackacre and Whiteacre, of which he is the 
owner. Without an attempt to perform the impossible task of 
cataloguing all A’s privileges with regard to Blackacre, it is suffi- 
cient to say that he has, inter alia, the privilege of walking along 
the east ten feet of that tract, for instance, for any reason he 
sees fit and at any time that he desires; he has the privilege of 
paving that strip; he has the privilege of impounding water on 
Blackacre (subject, perhaps, to certain limitations of not creating 
a dangerous nuisance). To touch for a moment on some of 
his rights, he has the right, good against an indefinitely large 
number of persons, including B, that no one of them shall in- 
terfere with his exercise of these privileges; he also has against 
them the right that they shall not physically intrude on or under 
this ten feet, regardless of any question of damages to the soil 
or interference with the exercise by A of any of his privileges 
with regard thereto. Of course, in addition to these rights and 
privileges of which particular mention has been made, A has the 
entire group of rights, powers, privileges, and immunities, with 
regard to this ten foot strip and the entire tract of which it is 
a part, that go to form the title to or ownership of the land. 


Suppose that A wishes to convey Blackacre to B but to keep his 
entire group of rights (in the broad sense) with regard to the 
east ten feet. This is the typical case of an exception, and it 
is well settled that a one-party deed by A to B of Blackacre 
excepting the east ten feet will be effective to accomplish 
the desired result. It is ordinarily expressed by the statement 
that 


“An exception in a deed withholds from its operation some part or 
parcel of the thing which but for the exception would pass by the 
general description to the grantee.” *° 


This language, while common enough, seems to be fundamen- 
tally unsound and therefore likely to mislead. The law is not 
concerned with the land, the physical object, as such; it is con- 
cerned only with certain relations between individuals — in our 
case, relations between them with regard to this soil — and these 





16 Spencer v. Wabash R. R. Co., 132 Ia. 129, 132, 109 N. W. 453, 454 (1906). 
The cases are collected in 2 Trrrany, Rear Property, 2 ed., 1605, 1614-1617. 
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relations constitute their rights in the broad sense. It is these 
rights and only these that can be the subject of a “ conveyance,” 
or of an “ exception.” As a matter of precise statement, what A 
does when he conveys Blackacre to B excepting the east ten 
feet is that he extinguishes in himself all his rights, powers, 
privileges, and immunities with regard to the area known as 
Blackacre except the east ten feet thereof, and creates identical 
rights, powers, privileges, and immunities in B. As to the east 
ten feet, A retains his rights, powers, privileges, and immunities 
unchanged. But it cannot be too definitely stated that what he 
excepts is not the east ten feet of soil but the rights that relate 
to the east ten feet, and it is as a consequence of the fact that 
he does retain these rights that he may still deal as he will 
(within legal limitations) with regard to this physical soil. And 
furthermore, it is because all he does is to retain them that he 
needs no conveyance from B. 

An interesting case in this connection is Brown v. Anderson." 
The facts were these: A was the owner of a farm; he conveyed 
that farm to B by an ordinary deed of conveyance which con- 
tained the following clause, “ excepting and reserving one half 
acre of land of said tract, being the old family graveyard of the 
grantor, together with the right of way to said graveyard.” 
B conveyed to C. A died, and his interests descended to D. 
D was attempting to use the half acre otherwise than as a grave- 
yard for family purposes. A decree of the court below enjoined 
C from interfering with D’s use of the way or of the lot, so long 
only as he was using them for family burial purposes. The 
Court of Appeals sustained the decree. The court said: 


“The consequence of his excepting it [the half acre] was, if that 
- word is to have its technical meaning without any qualification, that 
the thing excepted remained with him, ‘with like force and effect’ 
as if no grant had been made. . . . The extent to which and by whom 
it [the way] can be fairly and legitimately enjoyed depends upon the 
purpose for which the half acre was intended to be used, and the 
character of estate therein excepted from the grant. 

“The main inquiry, then, is whether the word excepting is to be 
understood and applied with or without qualification.” * 





17 88 Ky. 577, 11 S. W. 607 (1889). 18% 88 Ky. at 579, 11 S. W. at 608. 
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The court pointed out that the intent of the grantor must have 
been to use the land only as a family burying-ground. The 
court then said: 


“ Though the fee simple title may be in appellants, about which it 
is not necessary to decide, the parties to the deed had the right to 
annex a condition of the use and enjoyment by the grantor and his 
descendants of the estate in the half acre, and that they did intend to 
limit the use of it and the right of way to it for the sole purpose of a 
family graveyard, and for the sole benefit of the persons mentioned, 
we are satisfied. And, such being the case, the right to license others 
to use it is repugnant as well to the language used as to the manifest 
intention of the parties, and, therefore, can not be implied.” *® 


Was the land itself, to use the ordinary phrase, excepted or 
not in this case? It is obviously impossible to answer this ques- 
tion categorically, and the case affords a neat illustration of the 
proposition that in any exception what is really excepted is 
rights, not the soil. 

The court’s reluctance to pass on the question of who had the 
title to the half-acre piece is quite understandable. The group of 
rights composing the title had been divided in a not common 
fashion. From the rights that we have previously mentioned 
as being some of those that compose the title, the grantor had, 
of his indefinite number of privileges, kept only those that could 
be implied in the idea of use for a family graveyard; of his 
rights, he had probably kept the right that no person should 
physically intrude on the half acre. Further than this it is not 
necessary to go, though many interesting questions suggest them- 
selves. Had he, for example, retained the right that no one 
should send noxious odors or unreasonably loud noises over the 
land? What of his powers had he still retained? ‘These ques- 
tions need not detain us. The value of the case lies in the fact 
that it illustrates the point that even when the exception purports 
to be of “the land,” one may except some of the rights that 
make up title and pass others, even with regard to a particular 
piece of soil.”° 

Let us now change the case by assuming that when A conveys 
Blackacre to B, instead of excepting the east ten feet he excepts 


19 88 Ky. at 580-581, 11 S. W. at 608. 
20 See also Pearson v, Hartman, 100 Pa. St. 84 (1882). 
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a right of way over the east ten feet from Whiteacre to the high- 
way. Is this situation more closely analogous on the one hand to 
that where A gets by grant from B a right of way over B’s 
Greenacre, or by reservation a right to rent, heriot, or suit of 
mill out of Blackacre which he conveys to B, or on the other 
hand to the case of the exception of the east ten feet of Blackacre 
that we have just discussed? The analogy with the former 
group, with the consequence that an easement of this kind can- 
not be excepted, is vigorously contended for in Reifler & Sons 
v. The Wayne Storage Water Power Co.** In that case a canal 
company, A, conveyed a tract of land to B in fee. The deed 
contained, among others, the following clause: 


“Excepting out of the premises aforesaid, and hereby expressly re- 
serving to the said President, Manager & Company of the Delaware & 
Hudson Canal Company, and their successors and assigns, the absolute 
and unqualified right to occupy so much of the land as they may 
consider necessary for a reservoir or reservoirs, or for any appendages 
to the same, or for repairing, improving, enlarging or maintaining the 
same, and to construct a dam or dams for such reservoir purposes and 
to overflow all the land that they may require for such purposes. Also 
reserving to the said party of the first part, their successors or assigns, 
the right at all times hereafter freely and without charge to have, take 
and use from the land or premises hereby conveyed to the parties of 
the second part, all the stones, earth, brush or other material of any 
kind whatsoever requisite or convenient for constructing, improving, 


altering, repairing, enlarging or maintaining the said reservoir and its 
appendages. .. .” 


There were on the lands conveyed two ponds, one enlarged by 
a dam; these ponds the grantor utilized until it discontinued 
operations as a canal company. It then executed a conveyance 
to C of all its interests in the lands in question, which it had 
as a consequence of the exception in the original conveyance. 
B’s interests were now vested in the plaintiffs; the interests 
under the deed to C were now vested in the defendant, a water 
company, which was in possession of the ponds. This action was 
brought to recover possession thereof. Justice Potter in speak- 
ing of the clause in question said: 





21 232 Pa. St. 282, 81 Atl. 300 (1911). 
22 232 Pa. St. at 285, 81 Atl. at 3or. 
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“The first question thus brought squarely before us for determina- 
tion is whether the clause in the deeds under consideration constitutes 
a reservation or an exception. The trial judge held that it was an 
exception. ... In the recent case of Sheffield Water Co. v. Tanning 
Co., 225 Pa. 614, our Brother Stewart said (p. 619): ‘ The essential 
characteristic of a reservation as distinguished from an exception is, 
that its subject is something that did not exist before but is created. 
by and grows out of the transaction. An exception applies only where 
the subject already exists.’ In the opinion in that case it is further 
shown, that in the deed then under consideration, ‘nothing was ex- 
cepted out of the general grant; the deed invested the grantee with 
the legal title to the whole of the premises described in the grant; it 
conveyed to the grantee every inch of land falling within the descrip- 
tion, whether occupied by dam, reservoir, pipes, tannery or otherwise 
howsoever, subject only to the right of the grantors, their heirs and 
assigns, to do those things upon the premises which the grantors had 
expressly reserved the right to do.’ 

“This language seems to apply precisely to the terms of the present 
grant. The entire fee is conveyed by the deeds, and only certain rights 
are reserved to the grantors. The reservation is of ‘the absolute and 
unqualified right to occupy’ so much of the land as may be necessary 
for reservoirs and dams, and ‘the right at all times hereafter freely 
and without charge to have, take and use from the land or premises 
hereby conveyed’ stones, earth, brush or other material necessary for 
the construction and repair of these reservoirs, etc. No part of the 
thing granted is excepted from the effect of the grant, but a new right 
or interest in the grantors is created, which they retain. It is some- 
thing which did not before exist apart from the ownership of the 
lands 3+ 

“Our examination of the clause satisfies us that the effect of the 
language was to create something new out of what was granted. That 
is, it created the right to maintain reservoirs upon the land conveyed, 
and to repair, improve and enlarge them, and to construct dams, and 
overflow all the land the grantor might require for that purpose, and 
to enter upon the land and take from it stone, earth, brush and other 
material requisite or convenient for construction or repair of the reser- 
voirs. This right, as a thing separate and apart from the ownership 
of the land, was created by and grew out of the transaction between the 
parties to the deeds, and it did not exist before. The new right in this 
respect thus created by the transaction was from that time forth to be 
enjoyed apart from, and in no way dependent upon the ownership of 
the land. As it was not in existence prior to the making of the deeds, 
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it could not be made the subject of an exception, which must always 
be of something in existence at the time, as part of the whole of the 
grant, from which it is excepted.” ** 


This reasoning, when analyzed, seems to embrace two con- 
ceptions. 

The first is this: Some thing was conveyed by this deed, and 
no part of that thing was excepted, and the only purpose for 
which an exception can be used is to cut out part of the thing 
from the operation of the deed — as witness these phrases, “ an 
exception applies only when the subject already exists; ” “ it 
[the deed] conveyed to the grantee every inch of land; ” “ No 
part of the thing granted is excepted from the effect of the 
grant; “an exception . . . must always be of something in 
existence at the time.” 

The objections to this proposition have already been suffi- 
ciently dealt with. A thing is never conveyed and never ex- 
cepted; it is always a group of legal rights that forms the sub- 
ject-matter of the conveyance or is excepted from the operation 
of the conveyance. The difference between an exception of the 
land occupied by the pond and an exception of a right to flood 
a certain amount of land is in the number of rights retained. 
In the first case we group them more or less loosely under the 
generic term “ownership” or “property ” or “title”; in the 
second we group them under the term “easement.” A striking 
difference in them as a matter of exact statement is that in the 
first case the grantor, usually, at any rate, still has multital 
rights against any intrusion upon the physical soil regardless 
of damage; while in the second case he has multital rights only 
in so far as they are necessary for the protection of the privileges 
that he has retained with regard to the soil in question. 

The second proposition that underlies the court’s conclusion is 
that the grantors had the right before the conveyance to build 
reservoirs upon the land in question, but they had it because 
they owned the land; now the land is owned by another person, 
and hence their right to build a reservoir there is a new and 











































23 232 Pa. St. at 287-280, 81 Atl. at 301-302. The same idea is expressed more 
briefly in Brown v. Anderson, supra, note 17, discussed supra, pp. 190, 191; 
Bean v. French, 140 Mass. 229, 3 N. E. 206 (1885). 
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different right and came into being only as a consequence of the 
conveyance. 

The first objection to this reasoning is that it seems to regard 
ownership as a unit, with the consequence that if that unit, the 
ownership of any given area, has passed to B, the result must 
be that any right that A then has in that tract must be derived 
from B. As has been pointed out in the extract from Professor 
Hohfeld, such is far from being the case. Ownership is a con- 
geries of various rights, powers, privileges, and immunities. 
Blackacre, the physical thing, may remain the same, but, because 
of restrictions imposed by the state upon its use and control, or 
incumbrances or servitudes imposed upon it by the act of A, or 
by the law, the aggregate of A’s legal relations to the land may 
amount to much less than full and complete ownership, though 
he is still regarded both by lawyers and laymen as owner. For’ 
example, D, the owner of Blueacre in state X, may be the full 
and unincumbered and practically unrestricted master of that 
tract, while E, the “owner” of Greenacre in state Y, just across 
the line from Blueacre, may be subject to onerous restrictions 
imposed by the state upon his use of the land, may have granted 
to F the right to cross the land with a burdensome traffic, to 
G the right to take coal, oil, and gas from the land, to H the 
right to foul the air which passes over the land, and to I a heavy 
mortgage upon the land. In addition, J, by legal process, may 
have secured a mechanic’s lien upon the land, and K the lien of 
a judgment. These are, of course, only a few of the numerous 
subtractions which might conceivably be made from the full 
and complete ownership of the land. Yet we might still speak of 
E as the “ owner ” of Greenacre, but the name would deceive no 
well-advised person. The real question would be, has E all of 
the incidents of full and complete ownership, and, if he has 
fewer than all, which ones are lacking. If it is possible to 
identify the lacking incidents by examination of the gap which 
they leave when they are lacking, it is equally possible to iden- 
tify them even when they are not lacking, but remain in their 
normal places in the aggregate which makes up complete legal 
ownership. 

The second objection to the court’s idea is that even though, 
for the sake of argument, it may be admitted that there is a 
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group of rights, the exact size of which is uncertain, that can be 
called the title, the court’s conclusion does not follow. The 
court’s contention in this regard, put in different language, would 
seem to be this: Before the conveyance the grantor, i.e., the 
canal company, had an indefinitely large number of privileges 
with regard to this land, as well as the other rights that go to 
make up ownership, including the privilege of building a res- 
ervoir, and B had few privileges or rights with regard to this 
land.** After the conveyance the grantee has such a prepon- 
derance of the rights, privileges, powers, and immunities with 
regard to this soil that he would be called the owner of it. The 
consequence of this is that A’s privilege of building a reservoir, 
which he had before the conveyance and which he purported to 
keep out of the operation of the conveyance, has, nevertheless, 
disappeared, and now what A has is a new privilege to do the 
very thing which he had the privilege to do before the convey- 
ance. The natural question seems to be, “ Why is this so?” 
If A had attempted to enumerate in his conveyance the rights 
with respect to this land that he was conveying to B, and after 
ten pages of enumeration he had said, “and all other rights of 
all kinds except the privilege of building a reservoir and that I do 
not convey to you but retain in myself,” would A have had a new 
privilege or the same one after the delivery of the deed to B? *° 
It is clear that he would have had, after the conveyance, the 
same privilege and the same rights against B, so far as the 
exercise of this privilege is concerned, as he had before. It is 
true that before the conveyance this right is merely one of so 
many other incidents of ownership, that it is of itself practically 
unimportant, particularly if never in fact exercised by A, while, 
after the conveyance, it is the most pronounced right which A 
claims in Blackacre; and since all the other incidents of owner- 
ship are in B, the right which A claims is brought into sharp 
relief and becomes legally important. But this does not give 
any support to the position of the Pennsylvania court that the 
privilege excepted is a different one, and it is submitted that 
the foregoing analysis has shown its unsoundness. 





24 B had the right that A should abate any dangerous nuisance on his land 
that threatened B’s land, and the privilege of entering on A’s land and himself 
abating it if A did. not do so. 

25 Cf. Burr v. Mills, 21 Wend. (N. Y.) 290 (1839). 
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Before we leave this part of the discussion, however, there is 
one difference between the use of the exception as laid down 
by Coke and the general language of the decisions and the use 
here made of it, to which attention should be called. The differ- 
ence is that with them the exception seems to be used only when 
the so-called “ possessory rights” with regard to the area ex- 
cepted are kept out of the operation of the conveyance. This 
is what seems to be back of the phrase that an exception can 
be only of a thing in being. But while this distinction exists, it 
is clear that the keeping by A of a right of way in a given strip 
in land granted by him to B differs merely in degree from the 
so-called exception of the strip itself; whereas the difference be- 
tween this and the grant to A of a right of way over B’s land 
Greenacre, or the reservation by A of rights that before had no 
existence, is one of kind. Consequently the decisions of those 
courts which hold that an easement can be made the subject of 
an exception, or of a reservation where the word is used in the 
sense of exception, would seem justified as a matter of analogy, 
and desirable as a matter of accomplishing the intent of the 
parties. The decisions of some courts, that the easement may 
be excepted only if it has had a de facto user while the land was 
owned by the grantor, would seem a half-way position without 
any support in principle. 

A totally different question is presented where A attempts in 
his conveyance to B to create in himself new rights or privileges 
that were no part of the group of rights embodied in his title to 
the land. No attempt is made in the present paper to deal with 
this aspect of the problem.*® There are, however, certain inci- 
dental aspects of the problem that we have been discussing and 
the conclusion at which we have arrived to which attention may 
briefly be called. 

When A conveys Blackacre to B excepting a right of way 
along the east ten feet of Blackacre, we have said that the effect of 
that exception is to keep in A the privilege that he already had 
as owner. While this form of statement has been sufficiently 
accurate for our purposes up to here, it now requires a more 
careful examination. When A was the owner of Blackacre, his 





26 See Ashcroft v. Eastern R. R. Co., 126 Mass. 196 (1879). Compare the 
interesting case of Childs v. B. & M. R. R., 213 Mass. 91, 99 N. E. 957 (1912). 
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privilege of crossing Blackacre was unlimited; he could walk 
over this ten feet entirely irrespective of what his reasons were 
for going over it, whence he came, or whither he was going. 
When A in his conveyance to B excepts a right of way, he may 
mean to except his privilege of crossing to the full extent out- 
lined above, or he may mean to except that privilege only to the 
extent that he shall wish to make use of it in certain qualified 
fashions. Whether he does the one or the other is a question to 
be settled by all the circumstances of the case that may legally 
be taken into consideration for this purpose. 

If A’s intent is to retain in himself all the privileges of passage 
over the strip in question that he had as owner, the privileges are 
said to be held by him in gross. In this case it is to be noted 
that the law for reasons of policy may limit A’s powers with 
regard to the privileges thus retained by him. Whether he is 
able to “transfer ” these privileges to a third person, or whether 
they are personal to him, involves a consideration of the general 
nature of easements in gross that is apart from the scope of 
this discussion, for there is in this nothing peculiar to easements 
created by exception. The same result would follow if B owning 
Blackacre granted a right of way in gross to A, his heirs, and 
assigns forever.”’ Cases in which the easement excepted or 
reserved was held to be in gross are given in the footnote.”* 

The circumstances of the exception may be such as to show 
that, while it was the intent of the grantor to retain in himself 
personally the privileges that he had as owner of the granted 
premises, it was his intent to retain them only to the extent 
that he should wish to use them for certain particular purposes. 





27 Ackroyd v. Smith, 10 C. B. 164 (1850); Boatman v. Lasley, 23 Ohio St. 
614 (1873). Cf. Standard Oil Co. v. Buchi, 72 N. J. Eq. 492, 66 Atl. 427 (1907). 

28 In the following cases easements created by exception or reservation were 
held to be in gross: Privilege of maintaining a log boom, Engel v. Ayer, 85 Me. 
448, 27 Atl. 352 (1893); privilege of maintaining a log chute, Ring v. Walker, 
87 Me. 550, 33 Atl. 174 (1895) (both held to be assignable) ; privilege of using 
a landing, Jones v. De Lassus, 84 Mo. 541 (1884) (held not to be limited to the 
"original grantor-exceptor) ; privilege of using a burial ground, Brown v. Anderson, 
supra, note 17; Pearson v. Hartman, too Pa. St. 84 (1882) (held not to be as- 
signable) ; right of way, Wagner v. Hanna, 38 Cal. 111 (1869); Stockdale v. 
Verden, 220 Mich. 444, 190 N. W. 225 (1922); privilege of cultivating, Pierce v. 
Keator, 70 N. Y. 419 (1877); privilege of “ using” land, Field v. Morris, 88 Ark. 
148, 114 S. W. 206 (1908). 
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This was the situation in Reifler & Sons v. The Wayne Storage 
Water Power Co.,” above referred to.°° The grantor in that case, 
as owner of the subsequently granted premises, had of course the 
privilege of maintaining ponds there and using the water there- 
from for any purpose that he wished. But the fact that the owner 
‘was a corporation chartered for a particular purpose, coupled with 
other facts in the case, made it a natural and reasonable in- 
ference that the Canal Company, in making the conveyance of 
the land, intended to and did keep out from the operation of 
the conveyance the privilege of ponding water only so long 
as it should wish to do so for canal purposes. It is arguable that 
this privilege could have been transferred to a third person. 
But when the attempt was made to pond the water for other 
than canal purposes, the act was in violation of the rights of 
the then owner of the land, not because no such privilege was 
granted by the owner of the servient estate, but because, al- 
though the grantor of the land at the time when he owned it had 
the privilege as owner of ponding water no matter what he 
wanted to do with it, and although he might have retained this 
privilege to this same degree of fullness, in fact, as the circum- 
stances show, he retained it only to this limited degree. Con- 
sequently the privilege that was actually retained by the grantor 
and transferred to the present defendant was not one of impound- 
ing water for use other than for canal purposes, and hence did 
not justify the conduct of the defendant.** 

If the intent of the grantor in making the exception does not 
definitely appear to be to retain the privilege in himself as an 
individual, either as fully as possible, or qualifiedly, then the 
courts, following the same rule of policy which prevails in the 
case of easements newly created by grant, will hold the privilege 
to be appurtenant to the land still kept by the grantor,’ and 





29 232 Pa. St. 282, 81 Atl. 300 (1911). 

80 See supra, p. 192. 

81 See also Stockdale v. Yerden, supra, note 28. And see 32 YALE L. J. 813. 

82 Water power privilege, Kennedy v. Scovil, 12 Conn. 317 (1837); right of 
way, Karmuller v. Krotz, 18 Ia. 352 (1865); Brown v. Anderson, 88 Ky. 577, 11 
S. W. 607 (1889); Mendell v. Delano, 7 Metc. (Mass.) 176 (1843); Bowen v. 
Conner, 6 Cush. (Mass.) 132 (1850); privilege of getting water, Borst v. Empie, 
5 N. Y. 33 (1851); privilege of flooding, Burr v. Mills, 21 Wend. (N. Y.) 290 
(1839) ; privilege of occupying with a building, Ruffin v. Seaboard Air Line Ry., 
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as such to pass with the dominant estate to a grantee thereof.** 

It may be interesting to examine as a matter of legal analysis 
the precise mechanics of this last-mentioned transaction. The 
situation is that A conveys Blackacre to B excepting or “ reserv- 
ing” a right of way. The circumstances are such that the 
court will find that it is appurtenant to Whiteacre, although 
nothing is said to that effect in the deed to B. The rights of 
the parties as to Blackacre have already been sufficiently set 
forth.** Coincidentally with the existence in A of this group 
of rights with regard to Blackacre, A still has the same group 
of rights with regard to Whiteacre that he formerly had, and 
which we call title. A now executes to C a conveyance of White- 
acre. The effect of this conveyance is to extinguish in A not only 
the group of rights that he had with respect to Whiteacre, which 
are expressly covered by the language of the conveyance, but 
also the group of rights that he still retained in Blackacre, which 
are not in terms mentioned in the conveyance, and to create in 
C two similar groups of rights. This is a result that could 
not have been produced in this way had A remained the owner 
of the complete group of rights with regard to both Whiteacre 
and Blackacre. It follows in the case in hand because the 
rights kept by A in Blackacre are “ appurtenant” to Whitacre, 
that is, that the easement was for the benefit of himself and 
his heirs as owners of Whiteacre. Of course this is nothing 
more than is done in the case where B, as the original owner 
of Blackacre, grants to A, as appurtenant to Whiteacre, a right 
of way over Blackacre. The difference is that in the latter case 
the power of A, the owner of the group of rights, thus to affect 
them, arises as a consequence of the creation of the rights in 
A by the transfer from B, while in the former case it arises 
as a consequence of a conveyance by A operating upon rights 
already owned and still retained by him. 

To summarize, then, it may be said that if the above analysis 
is correct, an exception or reservation of an easement in a con- 





151 N. C. 330, 66 S. E. 317 (1900); restriction against building, Herrick v. Mar- 
shall, 66 Me. 435 (1877); easement of light, Hagerty v. Lee, 54 N. J. L. 580, 25 
Atl. 319 (1892). 

83 See cases cited in preceding note. 

84 Supra, pp. 191-196. 
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veyance of land is merely a keeping out of a small group of 
privileges that the grantor already had by virtue of his ownership 
of the land. The very act of excepting or reserving this small 
group may be sufficient to relate it to the rights possessed by 
the grantor with respect to another piece of land, that, without any 
specific mention of these reserved privileges, they may be trans- 
ferred by an operative act sufficient to transfer the general group 
of rights relating to this second piece. An allied and equally 
interesting problem is the question whether it is or is not possible 
for the grantor, by the very act of reserving these privileges, so 
to annex them to the title of some third person in another piece 
of land that they will pass by a conveyance of that piece. This 
is a problem that will have to be left for further consideration. 
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THE POWER OF A PUBLIC UTILITY TO FIX ITS 
RATES AND CHARGES IN THE ABSENCE OF 
REGULATORY LEGISLATION 


Lye the last half-century courts have become so accus- 
tomed to legislative exercise of the power to regulate rates 
and charges of public utilities that when they are confronted with 
a legal failure of the legislative plan, because of unconstitution- 
ality or other reason, there is some danger that fundamentals 
will be forgotten. It is constantly said that rate making is a 
legislative and not a judicial function. But it is not always 
clearly stated what is to happen when the legislature has not 
exercised this power, or when the exercise thereof has been de- 
clared by the courts to violate some constitutional limitation. In 
such event, is the situation to be one of no prevailing rate; are 
the courts to declare the rate; or may the utility fix its charges? 
Time was when the usual thing was for the utility to fix its own 
rates. In such a period there could be only one answer to the 
above questions. Times have changed; and now the usual thing 
is for someone else to fix the rates for the utility. Does this 
change in normality require or even justify a different answer? 

In Morrell v. Brooklyn Borough Gas Company’ this problem 
has been recently presented in a striking way. The plaintiff, a 
consumer, brought an action for an injunction against a gas 
company to enjoin the enforcement of a rate alleged to be unjust, 
unreasonable, excessive, and exorbitant. Chapter 125 of the 
New York Laws of 1906 had fixed the maximum rate for gas in 
the borough of Brooklyn at one dollar per thousand cubic feet. 
Chapter 604 of the New York Laws of 1916 had amended the 
act of 1906 so as to fix a maximum rate of eighty cents per 
thousand cubic feet. It had been adjudicated that chapter 604 
of the Laws of 1916 was confiscatory and therefore unconstitu- 
tional and void.? It was furthermore assumed that this adjudica- 
tion did not revive the rate established in 1906. The Public 





1 113 Misc. 65, 184 N. Y. Supp. 651 (1920). See 34 Harv. L. Rev. 680. 
2 Brooklyn Borough Gas Co. v. Public Service Comm., 17 State Dept. Rep. 
‘81 (1920), 
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Service Commission, on application of the defendant, had estab- 
lished a rate of $1.40 per thousand cubic feet. It was this rate 
that was attacked by the consumer. The court granted a tem- 
porary injunction, holding: (1) that the Public Service Commis- 
sion Law, as interpreted by the Court of Appeals,’ did not confer 
rate jurisdiction upon the commission in those cases where a 
statute had fixed maximum rates directly; (2) that there had 
been fixed a statutory maximum rate, and in spite of its having 
been declared unconstitutional, its passage showed the legislative 
intent not to confer upon the commission jurisdiction as to such 
rates; (3) that the rate order put into effect by the commission 
was void and the rate actually charged must be considered as 
having been established by the utility; (4) that, although there . 
was no valid rate fixed by legislature, commission, or munici- 
pality, the series of statutes showed a legislative intent to deprive 
the utility of any power to fix rates. Therefore, unless the utility 
were to operate without any rates, the court must exercise the 
rate-making function. Accordingly, the court itself fixed a rate 
of $1.15 per thousand cubic feet, Mr. Justice Scudder giving 
as the reason: 


“ Modern legislation governing public utility corporations has abro- 
gated the ancient common-law rule in so far as it permitted owners 
of public utilities to fix their own prices. . 

“In the present case defendant asks the court to hold that the 
statutory rate being void and the public service commission having no 
power to fix the rate, the rate fixed by defendant is to be deemed a 
charge ‘ allowed by law,’ and is therefore to be presumed to be just 
and reasonable. 

“TI cannot so hold. It is clearly the intention of the legislature by 
this provision of the statute to take away from gas corporations any 
power to fix their rates and to determine themselves what is just and 
reasonable. .. . 

“The failure of the legislature properly to fix the rate, and the 
public service commission being without jurisdiction to make a rate, of 
necessity creates an implication that the courts are to fix the rate, 
since the purpose of the statute would be defeated if defendant was 
allowed to fix its own rate.” * 





8 People ex rel. Municipal Gas Co. v. Public Service Comm., 224 N. Y. 156, 
120 N. E. 132 (1918). See imfra, note 9. 
4 113 Misc. at 69-70, 184 N. Y. Supp. at 655. 
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The defendant appealed. In the Appellate Division the judg- 
ment was affirmed, apparently on another ground, for the court 
said, by Mr. Justice Putnam: 


“ But there is no similar way to enlarge the delegation of this rate- 
making power. The Legislature alone can do that. Courts cannot 
supply that which the Legislature has withheld... . 

“We cannot say that it was any error of discretion to preserve the 
status quo, where the defendant is fully protected by security.” ® 


Mr. Justice Kelley concurred; but for the reason that: 


“In view of the fact that the statutory rates fixed for defendant by 
the Legislature have been declared confiscatory and void, I think the 
power to fix a reasonable rate devolved upon the Public Service Com- 
mission after hearing and investigation.” ° 


Mr. Justice Mills concurred with both. Mr. Justice Blackmar, 
with whom Presiding Justice Jenks concurred, dissented, saying: 


“Prescribing a general rate for service is a legislative and not a 
judicial act. It may be exercised by the Legislature directly or by an 
administrative body to which the power is delegated. In the absence 
of such regulation, the power to fix the charges is vested in the cor- 
poration itself; and although a question may arise as to the reason- 
ableness of the charge, depending upon the service rendered, as be- 
tween an individual and the corporation, such power never concerns 
the power of the corporation to establish a system of rates. In the 
absence of such legislative regulation, the courts have no power to 
determine the question... . 

“Tf the order of the Public Service Commission is void, the defend- 
ant has the power to establish its own rates. The presumption is 
that they are reasonable, and a mere allegation of the pleadings that 
they are unreasonable, without evidence to support it, does not justify 
an injunction.” * 


These cases, as well as the results, perhaps, in other cases 
decided by the New York Supreme Court and the federal courts 





5 Morrell v. Brooklyn Borough Gas Co., 195 App. Div. 1, 6, 185 N. Y. Supp. 
883, 886 (10921). 

6 195 App. Div. at 6, 185 N. Y. Supp. at 886. 

7 195 App. Div. at 10, 185 N. Y. Supp. at 889. 





PUBLIC UTILITY RATES IN THE ABSENCE OF STATUTE 205 


for New York,° were based on a misapprehension of the decisions 
of the New York Court of Appeals; ° for on appeal, by permis- 
sion, from the order of the Appellate Division, affirming the 
order of Special Term granting the motion for a temporary 
injunction, the order was reversed.*® Judge Crane, delivering 
the opinion, said: 


“No rate, therefore, being limited by legislative enactment, what 
charge was the gas company authorized to make? It seems quite 
clear that the Public Service Commissions Law applied and that the 
commission could fix rates as to it seemed reasonable. This is what 
the commission did do. .. . 

“This action was thereafter commenced by the plaintiff... to 
restrain the defendant from charging this $1.40 rate on the ground 
that the public service commission had no power to increase a rate 
over that fixed by the law of 1916, declared void as above stated. 
The Special Term in granting the preliminary injunction realized that 
if the commission could not fix a rate, if the company could not file 
it own schedule of rates and if the rate fixed by the law-making’ power 
was void, that the customer must get gas for nothing or go without it. 
The only alternative was for the court to assume the power which it 
accordingly did and fixed the rate at $1.15 as a reasonable charge. We 
find nothing in the laws or in authorities to justify such action. The 
Public Service Commissions Law covers the whole question.” 74 


Thus, the Morrell cases hold simply, and it seems properly, 
that there existed applicable legislative regulation. The Court of 
Appeals does not, however, as it perhaps was not called upon 
to do, deal clearly and emphatically with the proposition of the 
lower courts that, under the circumstances of the cases and in 
absence of applicable legislative regulation, the utility had no 
power to fix rates inthe first instance, and therefore the function 
of fixing the rate devolved upon the court. Consequently there 
is conceivably some danger that the language of the lower courts 
may cause trouble. The problem is of sufficient importance to 
justify a thorough examination of principle and authority. 





8 See cases cited infra, in notes 59, 60, 63, 64, 70, 71. 

® People ex rel. Municipal Gas Co. v. Public Service Comm., supra, note 3; 
Municipal Gas Co. v. Public Service Comm., 225 N. Y. 89, 121 N. E. 772 
(1918). 

10 Morrell v. Brooklyn Borough Gas Co., 231 N. Y. 398, 132 N. E. 129 (1921). 

11 231 N. Y. at 403, 404, 132 N. E. at 130. 
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It would seem to be elementary that in the absence of ap- 
plicable legislation, such as valid direct statutory, commission, 
or municipal regulation, a public utility has the power to fix its 
own rates and charges, subject to the common-law duty that 
the charges must be reasonable and non-discriminatory. To 
establish this proposition, this paper will (1) examine briefly 
the position of the public utility at common law, that is to say 
in that period antedating statutory, commission, and municipal 
regulation of charges; (2) examine more fully the position of 
the public utility under legislative regulation where (@) no ap- 
plicable regulation has been enacted, (b) applicable regulation 
has been set aside by the courts as wltra vires or unconstitutional. 


I. At Common LAw 


An examination of the position at common law as that term 
is here used is deemed important, for in the absence of applicable 
legislative regulation it is submitted that the common law applies. 

The more usual examples of public utilities at common law 
are inn-keepers and carriers. It was the duty of the inn-keeper 
to receive guests and of the carrier to carry goods within their 
facilities for a reasonable compensation. The proposition is 
generally stated in the form of a duty. But it is apparent that 
the duty qualified a right. The right of the inn-keeper and of 
the carrier to exact a compensation for services was recognized. 
This right was merely the legal recognition of the broad claim 
of individuals to compensation for their labor or the use of their 
property. Indeed, it was the general holding out of a carrier to 
carry for hire for all who might apply that made it a common 
carrier. The two elements— the holding out, or the dedication 
of services and property to public use, and the compensation — 
enabled the common law to impose the qualification that charges 
must be reasonable upon the general right to compensation. 
But, while, on the one hand recognizing the right of the public 
utility to compensation and the duty of those dealing with it to 
pay for services rendered, and on the other hand recognizing the 
right of those dealing with it to reasonable services and charges 
and the duty of the public utility to render them, the common 
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law never undertook to say in the first instance what the rate or 
charge for a given service should be. That was left for the 
parties concerned to determine for themselves. If they could 
not do so, then the common law decided by the machinery of 
judge and jury whether or not the charge in the given case was, 
unreasonable. The law, therefore, both substantively and pro- 
cedurally recognized the power of the utility to fix its charges 
in the first instance. The propositions stated above are too well 
established to need discussion.” 





12 The following authorities are illustrative: Bac. Asr., “ Carriers”; Church- 
man v. Tunstal, Hardres, 162, 163 (1659); Bastard v. Bastard, 2 Show. 82 [*8r] 
(1680); Jackson v. Rogers, 2 Show. 332 [*327] (1684); Boson v. Sandford, 1 
Show. 101, 104 (1691); Upshare v. Aidee, 1 Comyns, 25 (1697); 1 Saund. 312b 
note (2), and 312c note (e); Boulston v. Sandiford, Skinn. 278 (1691) ; Gisbourn 
v. Hurst, 1 Salk. 249 (1710); Harris v. Packwood, 3 Taunt. 264 (1810); Riley v. 
Horne, 2 Moore & P. 331, 5 Bing. 217, 221, 224 (1828); Macklin v. Waterhouse, 
5 Bing. 212 (1828); Pickford v. Grand Junct. Ry. Co., 8 M. & W. 372 (1841); 
Crouch v. London & N. W. Ry. Co., 2 Car. & Kir. 789 (1849); Baxendale v. 
Eastern Counties Ry. Co., 4 C. B. (N. S.) 63, 78 (1858) ; Branley v. South Eastern 
Ry. Co., 12 C. B. (N. S.) 63 (1862); Dickson v. Great Northern Ry. Co., 
18 Q. B. D. 176, 180 (1886); Hollister v. Nowlen, 19 Wend. (N. Y.) 234, 239 
(1838) ; Cole v. Goodwin, 19 Wend. (N. Y.) 251, 261, 271, 272 (1838); Galena, 
etc. R. R. Co. v. Rae, 18 Ill. 488, 491 (1857); Fitchburg R. R. Co. v. Gage, 12 
Gray (Mass.) 303 (1859); McDuffee v. Portland & Rochester R. R., 52 N. H. 
430 (1873); Camblos v. Philadelphia & Reading R. R. Co., Fed. Cas. No. 2331 
(E. D. Pa., 1873) ; Harvey v. Grand Trunk Ry. Co.,'Fed. Cas. No. 6180 (D. Me., 
1876); Munn v. Illinois, 94 U. S. 113, 133, 134 (1876); Ragan & Buffet v. Aiken, 
9 Lea (Tenn.) 609 (1882); Killmer v. N. Y. C.& H. R. R. R. Co., 100 N. Y. 395, 
402, 3 N. E. 293, 295 (1885); Root v. L. I. R. R. Co., 114 N. Y. 300, 21 N. E. 403 
(1889) ; Lough v. Outerbridge, 143 N. Y. 271, 277-279, 38 N. E. 292, 294-205 
(1894) ; Brooklyn Union Gas Co. v. City of New York, 188 N. Y. 334, 81 N. E. 
141 (1907); 2 Kenr Comm., Holmes ed., 464, 465, 458 note 1; Story, BAILMENTs, 
“Innkeepers,” § 476, “ Carriers,” §§ 508, 508a; Hurcuinson, Carriers, 3 ed., 
§ 804; Dosre, BAILMENTS AND CARRIERS, 458 et seq. 

In Allnutt v. Inglis, 12 East, 527, 540, 542 (1810), it was said: “ Here then 
the company’s warehouses were invested with the monopoly of a public privilege, 
and therefore they must by law confine themselves to take reasonable rates for 
the use of them for that purpose. . . . The company resist having their demand 
for warehouse rent confined within any limit; and though it does not follow that 
the rent in fact fixed by them is unreasonable, they do not choose to insist on 
its being reasonable, for the purpose of raising the question. For this purpose 
therefore the question may be taken to be, whether they may claim an unreason- 
able rent? But though this be private property, yet the principle iaid down 
by Lord Hale attaches upon it, that where private property is affected with a 
public interest, it ceases to be juris privati only; and in case of its dedication to 
such a purpose as this, the owners cannot take arbitrary and excessive duties, 
but the duties must be reasonable.” (Italics supplied.) 
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II. LEGISLATIVE REGULATION OF RATES AND CHARGES 


(1) Charter and Franchise 


It might be objected, however, that the common-law power to 
fix reasonable charges may apply only to individuals and that 
corporations and franchise holders may be governed by a differ- 
ent rule. 

One of the earliest legislative methods of regulating rates and 
charges of public utilities was by means of definite provisions in 
charters and franchises. This was necessarily limited in the case 
of franchises to those public callings which required a franchise, 
and in the case of charters to corporations. Consequently, it is 
not of universal application to all public utilities. An examina- 
tion of this method, while therefore inconclusive upon the general 
question of the power of the legislature to regulate or fix rates 
and charges, throws, however, considerable light upon the ques- 
tion of the power of the utility to fix its own charges. 

Charter and franchise regulation, in proper cases, may deal 
with rates in any one of four ways: (a) rates may be definitely, 
exactly, and comprehensively fixed; (6) maximum rates may be 
prescribed; (c) the utility may be expressly given the power to 
fix rates or to fix reasonable rates; (d) the charter or franchise 
may be silent on the subject of rates. The first two ways are 
beyond the scope of this paper for, in proper cases, they amount 
to valid applicable regulation. An examination of (c) and (d) 
will show that they are merely declaratory of the common law 
and that in such cases, although theoretically the power to fix 
rates may be derived from the charter or franchise, there is no 
difference between individuals and corporations, for in both cases 


4 





In People v. Budd, 117 N. Y. 1, 19, 22 N. E. 670, 676 (1889), it was said: 
“ From the earliest period of the common law it has been held that common 
carriers were bound to carry for a reasonable compensation. They were not at 
liberty to charge whatever sum they pleased, and even where the price of car- 
riage was fixed by the contract or convention of the parties, the contract was 
not enforceable beyond the point of reasonable compensation.” 

In 2 Hutcuinson, Carriers, 3 ed., § 7099, it is said: “The carrier has, of 
course, the right to make reasonable charges as compensation for the carriage 
of the goods.” And in § 804 the author continues: “Further than that his 
charges shall be reasonable, the common law seems to have put no restrictions 
upon the carrier in respect to his demand for compensation.” 
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the right to compensation and the power to fix rates in the first 
instance, subject to the qualification of reasonableness, are de- 
rived from and recognized by the law; whether common law in 
the case of individuals or statutory law in the case of corpora- 
tions makes no difference. A charter simply conferring power in 
general to fix rates or to fix reasonable rates is declaratory of 
the common law.** Where the charter is silent as to rates there 
is an implied power conferred coéxtensive with the common- 
law power.** 

In Boyle v. Philadelphia & Reading R. R. Co., the charter 
conferred powers to operate a railroad “ provided that the toll 
on any species of property shall not exceed an average of four 
cents per ton per mile, nor upon each passenger an average of 
two cents per mile.” A stockholders’ suit was brought, alleging 





~ 18 Wells v. Oregon Ry. & N. Co., 15 Fed. 561 (D. Ore., 1883) ; Railroad Com- 
mission Cases, 116 U. S. 307 (1886). 

14 Alton Mfg. Co. v. Garrett Biblical Institute, 243 Ill. 298, 90 N. E. 704 
(1909, 1910); S. O. & C. Co. v. Ansonia Water Co., 83 Conn. 611, 78 Atl. 432 
(1910); Oakland Electric Co. v. Union Gas & Electric Co., 107 Me. 279, 78 
Atl. 288 (1910); Richmond Natural Gas Co. v. Clawson, 155 Ind. 659, 58 N. E. 
1049 (1900); State ex rel. Latshaw v. Board of Water & Light Comm’rs of 
Duluth, 105 Minn. 472, 117 N. W. 827 (1908); Huston v. City Gas & Electric 
Co., 158 Ill. App. 307 (1910) ; State ex rel. MacMahon v. Independent Telephone 
Co., 59 Wash. 156, 109 Pac. 366 (1910); Louisville Tobacco Warehouse Co. v. 
Louisville Water Co., 162 Ky. 478, 172 S. W. 928 (10915); Branley v. South 
Eastern Ry. Co., 12 C. B. (N. S.) 63 (1862); Railroad Commission Cases, 
116 U. S. 307, 320, 330 (1886); Ex parte Koehler, 23 Fed. 529 (D. 
Ore., 1885); Capital City Gaslight Co. v. City of Des Moines, 72 Fed. 829 
(S. D. Ia., 1896); Boyle v. Philadelphia & Reading R. R. Co., 54 Pa. St. 310 
(1868); Ragan & Buffet v. Aiken, 9 Lea (Tenn.) 609 (1882); Zanesville v. Gas- 
Light Co., 47 Ohio St. 1, 23 N. E. 55 (1880); State ex rel. City of St. Louis 
v. Laclede Gas-Light Co., 102 Mo. 472, 14 S. W. 974, 980, 15 S. W. 383 (1890) ; 
City of St. Louis v. St. Louis Gas-Light Co., 70 Mo. 69 (1879); St. Louis Gas- 
Light Co. v. City of St. Louis, 86 Mo. 495 (1885); Lewisville Natural Gas Co. 
v. Reynolds, 135 Ind. 49, 34 N. E. 702 (1893); City of Rushville v. Rushville 
Natural Gas Co., 132 Ind. 575, 28 N. E. 853 (1891); City of Noblesville v. 
Noblesville Gas & Improvement Co., 157 Ind. 162, 60 N. E. 1032 (1901); City 
of Madison v. Madison Gas & Electric Co., 129 Wis. 249, 108 N. W. 65 (1906); 
City of Richmond v. Richmond Natural Gas Co., 168 Ind. 82, 79 N. E. 1031 
(1907); Vanderberg v. Kansas City Gas Co., 126 Mo. App. 600, 105 S. W. 17 
(1907); Donnell v. Brockman, 117 Ark. 132, 173 S. W. 843 (1015); Warmack 
v. Major Stave Co., 132 Ark. 173, 200 S. W. 709 (1918); Incorporated Town of 
Sibley v. Ocheyedan Electric Co., 194 Ia. 950, 187 N. W. 560 (1922); Wapsie 
Power & Light Co. v. City of Tipton, 193 N. W. 643 (Ia., 1923). 

15 54 Pa. St. 310 (1868). 
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charging of greater rates, and seeking an injunction. The bill 
was dismissed at Nisi Prius, the court holding that the power as 
to tolls and the express restriction thereon did not limit the 
power to charge greater rates for transportation as a carrier. 
Judge Strong said at Nisi Prius: 


“ But it is said the Act of Assembly gives no power to charge and 
collect for transportation, and that the right to charge tolls for 
liberty of passage excludes any right to demand compensation for 
services rendered in carrying, or for cars or motive power. In support 
of this is urged the familiar doctrine that corporations have no other 
rights than such as are expressly given, or given by necessary implica- 
tion. I recognize the doctrine, and this raises the question whether 
the right to charge for transportation is necessarily implied in the 
grant of powers confessedly made. It is clear, as I have already 
noticed, that the defendants were incorporated not only as a railroad 
company, to prepare and maintain a highway, but as a transportation 
company. The regulation and restriction of tolls relates to the former 
exclusively. No provision was made respecting rates and charges for 
their own service as carriers; but the very purpose of their incorpora- 
tion was that they might carry. How can they carry without com- 
pensation? Authorized to engage in a business, it is necessarily inci- 
dent to their authority that they have the rights which ordinarily 
belong to such a business. .. . To me it seems a most unreasonable 
construction of the Act of 1833, contrary to the intent of the grant, 
to hold that the legislature intended to incorporate a transportation 
company without power to carry on the business appropriate to car- 
riers. Such power is inseparable from a right to demand compensa- 
tion for their services. The doctrine would lead to most absurd results, 
and very often defeat the legislative purpose. Can it be that a gas 
company, authorized to construct gas works and to supply a city with 
gas, has no right to demand payment for the gas supplied unless the 
right to demand it is expressly given in the charter? Must a hotel 
company, authorized to build a hotel and conduct it, receive guests 
and supply them without charge? Assuredly no. The right to charge 
is implied in the nature of the business authorized, and I cannot con- 
ceive of conducting the business of transportation without the imposi- 
tion of rates and charges.” 1° 


On appeal, the decree dismissing the bill was affirmed, Judge 
Strong again saying: 





16 At p. 316. 
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“We adopt the opinion delivered at Nisi Prius. ... It would be 
easy to show more fully, were it necessary, that a grant of power to 
enter into the business of transportation of passengers and merchandise 
carries with it the authority to enter into the contracts by which the 
business of common carriage is conducted, but it is too obvious to 
require argument to prove it.” *” 


In Ragan & Buffet v. Aiken,” railroad companies of Tennessee 
were given the exclusive privilege of carrying freight and pas- 
sengers “ provided that the charge for transportation or convey- 
ance shall not exceed 35 cents per 100 pounds on heavy articles, 
and 10 cents per cubic foot on articles of measurement, for every 
hundred miles, and five cents a mile for every passenger.” ‘The 
question was whether the legislature had fixed a rate for distances 
less than one hundred miles in proportion to the hundred-mile 
rate or whether it had left such fixing to the carrier subject to 
the stated maximum. It was held that the intention of the legis- 
lature was to confer upon the company the right to charge, as a 
common carrier, for freight and passengers carried over its road, 
or any part of it; that the intent was not to proportion the 
charges by any unit of distance, but to fix a maximum beyond 
which the company could not go, and to leave the tariff of 
charges, within that limit, to the company, subject to the rule 
of the common law that the charges should be reasonable. The 
court said: 


“The statutory provision now under consideration starts out with 
conferring upon each railroad company entitled to its benefits, ‘ the 
exclusive privilege to carry freight and passengers,’ over its road. 
Each company thereby becomes a common carrier, presumably au- 
thorized to demand and receive reasonable compensation for the serv- 
ices which, as a common carrier, it is required to perform.” ’° 


In State ex rel. City of St. Louis v. Laclede Gas-Light Co.,” 
the charter conferred powers to contract and to make and vend 
gas. It was silent as to rates. The court held first that the 
company had the power to fix its charges, and secondly that 
this power could not under the contract clause of the United 





17 At p. 318. 18 g Lea (Tenn.) 609 (1882). 
19 At p. 617. 20 102 Mo. 472, 14 S. W. 974, 15 S. W. 383 (1890). 
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States Constitution be impaired by subsequent regulation. On 
the second point the case is probably not law. The court said: 


“Tt is not open to doubt or dispute that this power to make and 
vend gas carries with it as an inevitable incident the right to fix the 
price of the gas thus made and sold. No other conclusion can be 
drawn from the premises. A sale implies a price. It would be but 
the granting of a barren right indeed, which would confer power to 
incur expense and perform labor, and yet deny the power to fix and 
to reap the fruit of that labor, to-wit, the price.” ** 


In Incorporated Town of Sibley v. Ocheyedan Electric Co.,” 
a city was empowered to sell gas outside the city limits and to 
fix rates, from time to time, within the city, by ordinance. The 
court held that no legislative power was conferred to regulate 
rates for gas supplied outside the city, and that a contract for 
such supply was valid and controlling. The court said: 


“ Does any different rule apply with regard to the sale by the munici- 
pality of the product of its plant to individuals or private corporations 
who are outside of the limits of the city? 

“ As before stated, the legislature has conferred upon the munici- 
pality the power to establish such a plant and to manufacture and sell 
its product. By express limitation and provision, the sale or disposi- 
tion of its product to the inhabitants of the city is to be done by rates 
which are to be fixed by ordinance, in the exercise of the legislative 
power of the municipality. Is there any express grant of power to 
sell the product outside of the corporate limits, and if so, how is the 
selling price to be fixed and determined? ” 


The court decided that such power to sell was conferred and 
that it was not limited by any express provision in respect to 
rates. The court then continued: 


“ There is no expression in the statute as to how such product shall 
be disposed of to those outside the municipality, except that the power 
is conferred upon the municipality to ‘sell’ it. How shall it be sold? 

“With no limitation or prohibition expressed by the legislature, it is 
obvious that the municipality has the power to sell it in the ordinary 
and usual manner in which products are sold, — that is, by contract. 





21 yo2 Mo. at 485, 14 S. W. at 980. 
22 194 Ia. g50, 187 N. W. 560 (1922). 
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Having the; power to sell its product to the outside world, it had the 
inherent and necessary power to sell it by contract at such prices and 
on such terms as might be agreed upon between the municipality as 
the party on one side, and the buyer as the party on the other.” ** 


Soon after Munn v. Illinois ** was decided it was contended 
that, granted the broad power of the legislature to regulate rates 
and charges of public utilities, this power was limited by pro- 
visions of the United States Constitution. It was first sought in 
favor of corporations to limit the power by the contract clause. 
The argument advanced was that in the absence of a definite 
fixing of rates in the charter the corporation had the power to 
fix rates, which power was conferred by the charter, and 
amounted to a binding contract protected from impairment by 
the contract clause. This is a significant contention in the light 
of the argument against regulation made in Munn v. Illinois, 
where it was contended that regulation of individuals in respect 
to prices could not be justified, though that of corporations 
might be justified, in view of the facts that their powers existed 
by virtue of legislative enactment and were therefore under 
legislative control.”° 

The argument of implied power amounting to an irrevocable 
contract did not prevail. It is, of course, recognized that a 
definite fixing of rates or a definite irrevocable grant of the 
power to fix rates, clearly expressed, may amount to a contract 
within the protection of the contract clause.** But the implied 
power to fix rates as an incidental power to the right to com- 
pensation does not necessarily extend this far. With the con- 
stitutional question as such this paper is not concerned. It is 
concerned only with the light which this problem and these cases 
throw upon the implied power of the public-utility corporation 
to fix in the first instance, subject to reasonableness, charges for 
its services. The constitutional result may be explained on a 





23 194 Ia. at 958, 187 N. W. at 564. 

24 94 U. S. 113 (1876). 

25 Chicago, etc. R. R. Co. v. Iowa, 94 U. S. 155 (1876); Peik v. Chicago, etc. 
Ry. Co., 94 U. S. 164 (1876); Chicago, etc. R. R. Co. v. Ackley, 94 U. S. 179 
(1876) ; Winona, etc. R. R. Co. v. Blake, 94 U. S. 180 (1876) ; Railroad Commis- 
sion Cases, 116 U. S. 307 (1886). 

26 Chicago, etc. R. R. Co. v. Iowa, 94 U. S. 155 (1876). See infra, note 55. 
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number of grounds; first, that unless the power was expressly 
conferred there was no intention to make an irrevocable grant 
of power, and there was consequently an implied reservation to 
alter; or, secondly, that, in the absence of express limitation 
upon the legislative power to control, the charter provisions were 
subject to the police power of the state; or, thirdly, that the 
implied power to fix reasonable rates did not differ from the 
common-law power of an individual engaged in similar calling 
and was not derived necessarily from the charter or franchise. 
It is unnecessary to decide the source of this power — whether it 
is derived from the charter itself, or whether it exists as part of 
the “ universal law” as contended in Peik v. Chicago & N. W. 
Ry. Co.** The power, whatever its source, exists as a necessary 
incidental power to those specifically granted, although this 
incidental power may not fall within the protection of the 
contract clause.”* 

In Zanesville v. Gas-Light Co.,” the charter of the gas com- 
pany conferred the power to manufacture and sell gas, nothing 
being said as to rates. Subsequently the city by ordinance fixed 
the price. This was a suit by the gas company to enjoin the 
city from using gas without paying the rates demanded by the 
company. The court held that the city had power thus to control 
rates. But what it says as to the power of the corporation is 
of interest: 


“The charter contains no reservation of the right to alter or amend 
it, and is silent as to the rates at which it may be required to furnish 
gas to the city or private consumers. Such silence cannot, however, 
be construed into a grant of the franchise to fix its own rates. A 
franchise must be created by express terms and cannot be inferred 
from the mere silence of the charter. So that, whilst, in this case, the 
company may claim to possess the rights of a natural person, it 
cannot claim to be clothed with any greater rights than such person 
would have under the same circumstances; and, having devoted its 
property to a public use, .. . it must, within the principle in the 





27 94 U. S. 164, 167 (1876). 

28 Zanesville v. Gas-Light Co., 47 Ohio St. 1, 23 N. E. 55 (1889); Chicago, 
etc. R. R. Co. v. Iowa, 94 U. S. 155, 161 (1876); Railroad Commission Cases, 
116 U. S. 307, 329, 330 (1886). 

29 Supra, note 28. 
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.Munn case, submit to public control. ... The principle of the 
decision [the Munn case] applies with much greater force to an incor- 
porated company, enjoying a similar monopoly. And because, prior 
to any legislation on the subject, it may have possessed the common 
law right of fixing its own prices, does not place it beyond the reach 
of any legislative control on the subject.” *° 


In Chicago etc. R. R. Co. v. Jowa,” the Supreme Court of the 
United States, dealing with this same situation, where the charter 
fixed no specific rates, said: 


“This company, in the transaction of its business, has the same 
rights, and is subject to the same control, as private individuals under 
the same circumstances. It must carry when called upon to do so, 
and can charge only a reasonable sum for the carriage. In the absence 
of any legislative regulation upon the subject the courts must decide 
for it, as they do for private persons, when controversies arise, what is 
reasonable. But when the legislature steps in and prescribes a maxi- 
mum of charge, it operates upon this corporation the same as it does 
upon individuals engaged in a similar business.” 


And again in Railroad Commission Cases,” it is said: 


“We return to the special provisions of the charter on which this 
case depends, and find, first, the authority given the corporation to 
carry persons and property. This of itself implies authority to charge 
a reasonable sum for the carriage. In this way the corporation was 
put in the same position a natural person would occupy if engaged in 
the same or like business. Its rights and its privileges in its business 
of transportation are just what those of a natural person would be 
under like circumstances; no more, no less. The natural person would 
be subject to legislative control as to the amount of his charges. So 
must the corporation be... . 

“The case turns consequently on § 12, which is, ‘ that it shall be 
lawful for the company . . . from time to time to fix, regulate, and re- 
ceive the toll and charges by them to be received for transportation,’ 
&c. This would have been implied from the rest of the charter if there 
had been no such provision. . . . Power is granted to fix reasonable 
charges, but what shall be deemed reasonable in law is nowhere indi- 





30 47 Ohio St. at 30, 31, 32, 23 N. E. at 59, 60. 
31 94 U. S. 155, 161 (1876). 
82 116 U. S. 307, 328, 320, 330 (1886). 
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cated. There is no rate specified, nor any limit set. Nothing what- 
ever is said of the way in which the question of reasonableness is to 
be settled. All that is left as it was.” 


In this connection, it seems of the utmost significance that 
although the contract clause may not protect a power conferred 
by the charter, the Fourteenth Amendment in many such cases 
does. That is to say, subsequent regulation may be regarded 
as not impairing the obligation of the contract and still be re- 
garded as depriving the utility of property without due process 
of law. Here is a clear recognition of the interest of the utility 
in securing compensation as a fundamental right. And, indeed, 
the tendency early appeared to rely for protection upon the 
Fourteenth Amendment rather than upon the contract clause.** 

The bearing of charters and franchises upon the question of 
the power of a public utility to fix in the first instance its rates 
and charges, subject to the qualification of reasonableness, may 
therefore be summarized thus: the charter or franchise may fix 
specific rates or maximum rates, and where it does so the corpora- 
tion or the holder of the franchise is bound thereby; but where 
the charter or franchise does not so fix the rates, there exists 
in the corporation or holder of the franchise a power coéxtensive 
with the common-law power of an individual. 


(2) Statute, Commission Order, Municipal Ordinance 


It is not questioned that, apart from charter or franchise, the 
state has the broad power to regulate or fix rates and charges 
of public utilities. Indeed the common-law situation is an illus- 
tration of such regulation through the machinery of judge and 
jury in specific cases. The power to regulate or fix rates for 
the future is vested in the legislature. Rates may be regulated 
or fixed in the first instance for the future by the legislature 
either directly by statute, or indirectly through the conferring of 
power upon a commission or upon a municipality. In general, 
this proposition is well settled and indisputable.” 





88 For the history of this development, see Gerard C. Henderson, “ Railway 
Valuation and the Courts,” 33 Harv. L. Rev. 902, 1031. 

84 Munn v. Illinois, 94 U. S. 113 (1876); Chicago, etc. R. R. Co. v. Iowa, 
04 U. S. 155 (1876); Peik v. Chicago, etc. Ry. Co., 94 U. S. 164 (1876) ; Chicago, 
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(3) Power of the Public Utility where there is no statutory 
fixing or regulation of rates 


Granted the general power of the legislature to fix or regulate 
rates either itself or through properly constituted agencies, it 
may be asked what is the situation where the legislature has not 
acted at all. The answer is of course obvious: the public 
utility itself has the power to fix rates and charges subject to 
the duty to make them reasonable. This follows necessarily 
from a general principle that in the absence of applicable statute 
the common law prevails.*° On the specific question of rates 
many cases might be cited for this proposition.** 

In Ragan & Buffet v. Aiken,” it is stated: 


“ Railroad companies, as quasi public corporations exercising fran- 
chises granted in consideration of accommodations afforded the public, 
are required and may be compelled by the courts to afford reasonable 
and impartial facilities of transportation. Their charges, when not 
regulated by charter or by statute, must be reasonable, and the courts 
will determine whether their charges are reasonable.” 


In Madison v. Madison Gas & Electric Co.,** the court said: 





etc. R. R. Co. v. Ackley, 904 U. S. 179 (1876); Winona & St. P. R. Co. v. Blake, 
94 U. S. 180 (1876); People v. Budd, 117 N. Y. 1, 22 N. E. 670 (1889). 

85 See Western Union Telegraph Co. v. Call Publishing Co., 181 U. S. 92 
(1901). 

36 Ragan & Buffet v. Aiken, 9 Lea (Tenn.) 609 (1882); City of Madison »v. 
Madison G. & E. Co., 129 Wis. 249, 108 N. W. 65 (1906); Rochester Telephone 
Co. v. Ross, 125 App. Div. 76, 109 N. Y. Supp. 381 (1908), aff’d in 195 N. Y. 
429, 88 N. E. 793 (1909); Perry v. Atlantic Coast Line R. R. Co., 9 Ga. App. 
260, 70 S. E. 1122 (1911); R. R. Comm. of Georgia v. L. & N. R. R. Co., 
140 Ga. 817, 80 S. E. 327 (1913); Wolverton v. Mountain States Telephone & 
Telegraph Co., 58 Colo. 58, 142 Pac. 165 (1914); Illinois Central R. R. Co. v. 
Holman, 106 Miss. 449, 64 So. 7 (1913); State Public Utilities Comm. ex 
rel. Mitchell v. Chicago & W. T. Ry. Co., 275 Ill. 555, 114 N. E. 325 (1916); 
Traverse City v. Michigan R. R. Comm., 202 Mich. 575, 168 N. W. 481 (1918); 
Koehn v. Public Service Comm., 107 Misc. 151, 176 N. Y. Supp. 147 (1910); 
Lenawee County Gas & Electric Co. v. City of Adrian, 209 Mich. 52, 176 N. W. 
590 (1920); Water, Light & Power Co. v. City of Hot Springs, 274 Fed. 827 
(D. S. Dak., 1921); Appalachian Power Co. v. Town of Pulaski, 130 Va. 612, 
108 S. E. 885 (1921); City of Boston v. Edison Electric Illuminating Co. of 
Boston, 242 Mass. 305, 136 N. E. 113 (1922) ; Sumter Gas & Power Co. v. Sumter, 
283 Fed. 931 (4th Circ., 1922); Wapsie Power & Light Co. v. City of Tipton, 
193 N. W. 643 (Ia., 1923). 87 g Lea (Tenn.) 609, 617 (1882). 

38 129 Wis. 249, 265, 267, 269, 108 N. W. 65, 68, 69 (1906). 
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“Whether existing or prescribed rates and charges for a public 
service afford a reasonable compensation is a judicial question. In the 
very nature of the right to regulate these matters between the public 
and those engaged in performing the service, it must follow that courts 
cannot prescribe a schedule of rates and charges as the prescribed 
quantum of compensation which is to be awarded for future services, 
because it is the legislative prerogative to make and prescribe the rules 
which shall regulate the relations between persons and their acts 
as they arise in the affairs of life... . 

“The decisions upon the subject make it obvious that the power to 
prescribe what the charges shall be for services rendered in the conduct 
of a business impressed with a public interest is [as between the courts 
and the legislature] vested in the legislature, and must be exercised 
by it directly or through some appropriate agency. .. . 

“ Nothing has been done by the state, either directly, or indirectly 
through the city of Madison as one of its agencies, to prescribe a rate 
at which the gas company is to furnish gas to the city and its inhabi- 
tants. True, the gas company is obligated to furnish the commodity 
at a reasonable rate, but no power exists in the court to prescribe 
as a fixed charge for such service in the future what it may find 
to have been a reasonable rate for the service theretofore furnished. 
The relief demanded, compelling the gas company to furnish gas to its 
customers at a reasonable rate in the future, must be procured, either 
directly or through an appropriate agency, by legislative action, pre- 
scribing rates or charges which shall be reasonable for the service.” 


In Koehn v. Public Service Commission, it is said: 


“Tt is a general principle that when the state or nation has power 
to regulate and control a matter of law, until it acts parties are at 
liberty to contract with reference thereto, but when it does act the 
statute absolutely controls.” 


In City of Boston v. Edison Electric Illuminating Co.,*° it 
is said: 


“A public service corporation which supplies electricity is ordinarily 
under the same obligation to the public to refrain from exorbitant and 
unreasonable rates as a common carrier whose charges for transporta- 
tion, if in excess of such rates, may be recovered back in an action at 





39 107 Misc. 151, 162, 176 N. Y. Supp. 147, 154 (1919). 
40 242 Mass. 305, 309, 310, 136 N. E. 113, 115 (1922). 
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common law, unless the right has been taken away or limited by 
statute.” 


In Gould v. Edison Electric Illuminating Co. of New York," 
there was an action against the company for a mandatory injunc- 
tion to compel service. A statute *? placed upon the company 
the duty to serve. The answer showed that the company had 
put into effect a minimum charge which the plaintiff refused to 
pay, the company thereupon refusing service. A demurrer by 
the plaintiff was overruled and judgment given for the company. 
Mr. Justice Beekman said: 


“It will be observed that the Legislature has not undertaken to 
regulate the price at which such light shall be supplied, nor to limit 
or define what compensation the corporation may exact for the serv- 
ice rendered by it. In that regard it is under no legal restraint, except 
that its charges must be reasonable and uniform. Whether in a 
given case they are so or not is a proper subject for inquiry and 
determination by the court, in view of the quasi-public nature of 
the business and the duty towards the public imposed by law upon the 
corporation. ... The statute recognizes the right to charge... . 
The law does not contemplate that the defendant shall do business 
at a loss. It is expected that it will, and it is entitled to, make a 
reasonable profit upon its venture, and the sole question in such a 
case as this is whether the charge made is unreasonable. ... The 
latter [the company] is not confined by statute to any specific rate, 
nor has any attempt been made to measure or limit the compensation 
which such corporations may lawfully charge, as has been done in the 
case of gas companies, so that they are free to exact a reasonable 
return for the service required. ... The only condition affecting 
the right is that the compensation must be reasonable and, what is 
also incidental to the requirement, that it should be uniform, namely, 
the same for all customers similarly situated.” ** 


(4) Power of the Public Utility where there is legislative fixing 
or regulation of rates, but where the regulation does not 
cover the whole subject-matter 


Where there is legislative fixing or regulation of rates and 
charges, but the regulation does not cover the whole subject- 





41 29 Misc. 241, 60 N. Y. Supp. 559 (1899). 
42 See 1890 N. Y. Laws, c. 566, § 65. 
43 29 Misc. at 243, 244, 245, 60 N. Y. Supp. at 561, she. 
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matter, the common-law power of the utility exists in respect to 
the subject-matter not covered by the legislative regulation.** 
In Harris v. Packwood,* statutes ** provided that the price of 
carriage was to be fixed by magistrates at quarter sessions. It 
did not appear that any order of quarter sessions had been made. 
It was held that in the absence of such order the carrier might 
charge an increased rate for unlimited liability if reasonable. 
In Stone & Co. v. The Midland Ry. Co.,*" an action was 
brought to recover an alleged overcharge. An order made by 


the Board of Trade and confirmed by the Midland Railway 


Company (Rates and Charges) Order Confirmation Act,** con- 
tained a schedule of maximum rates and charges authorized for 
merchandise by merchandise train and perishable merchandise 
by passenger train, and contained the proviso: “ The company 
shall not be under obligation to convey by passenger train, or 
other similar service, any merchandise other than perishables.” 
The plaintiff sent tailor’s goods by passenger train and paid 
charges asked by the defendant. It was held that charges for 
such service were not covered by the order, and that Section 90 
of the Railway Clauses Consolidation Act, 1845,*° did not apply. 
Lord Chief Justice Alverstone said: 


“Tt must be taken that there is no statutory obligation on the railway 
company to carry those goods by passenger train.... A railway 
company carrying on their business as carriers are entitled to say, 
‘ Although in law we cannot be compelled to carry these goods by pas- 











44 Harris v. Packwood, 3 Taunt. 264 (1810) ; Riley v. Horne, 5 Bing. 217, 221 
(1828); Branley v. South Eastern Ry. Co., 12 C. B. (N. S.) 63 (1862); Stone 
& Co. v. The Midland Ry. Co., [1903] 1 K. B. 741, aff’d in [1904] 1 K. B. 669; 
Harp v. Choctaw, etc. Ry. Co., 118 Fed. 169 (W. D. Ark., 1902), aff’d in 125 Fed. 
445 (8th Circ., 1903); Wilson v. Tallahassee Water-Works Co., 47 Fla. 351, 36 
So. 63 (1904); Little Rock Ry. & Electric Co. v. Newman, or Ark. 89, 120 S. W. 
824 (1909); State ex rel. Hooton v. Telegraph Co., 172 Ind. 20, 87 N. E. 641 
(1909); Southern Ry. Co. v. Lowe, 170 Ala. 598, 54 So. 51 (1910); Russell 
Co. v. Miller, 98 Miss. 185, 53 So. 495 (1910); Mott Store Co. v. St. Louis, etc. 
Ry. Co., 184 Mo. App. 50, 168 S. W. 322 (1914); State v. Sloan, 139 La. 881, 
72 So. 428 (1916); Alexandria & W. Ry. Co. v. Long Pine Lumber Co., 152 
La. 399, 93 So. 199 (1922). 

45 3 Taunt. 264 (1810). 

46 3&4 W.& M., c. 12; 21 Geo. II, c. 28. 

47 [1903] 1 K. B. 741, aff’d in [1904] 1 K. B. 669. 

48 54 & §5 VICT., Cc. 219. 

49 8 & g VICT., C. 20. 
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senger trains, we will yet undertake to carry them on certain terms 
and at certain prices.’ ” °° 


Mr. Justice Wills concurred, saying: 


“Two principles, which cannot, I think, be contested, apply here, 
and the combined effect of them is to make the case perfectly clear. 
One is, that there is no statutory obligation to carry these goods by 
passenger train; the other, that it is not ultra vires for the company to 
carry them if they so choose. The combined effect is that, so far as 
concerns the carriage of articles of this kind by passenger train, the 
company are on exactly the same footing as a private individual.” 


In State ex rel. Hooton v. Western Union Telegraph Co.,” it 
was said: 


“We have already seen that our statute does not deal with the 
subject of charges for the transmission and delivery of telegraphic 
messages, and, in the absence of statutory regulations, it is within the 
power of telegraph companies to prescribe reasonable rules by which 
they will undertake and agree to deliver all messages within a certain 
radius of their offices free of charge, and require extra compensation 
for every delivery beyond this radius.” 


In Russell Co. v. Miller,”* it was said: 


“Common carriers have the right to demand of consignors their 
transportation charges in advance.... And at common law they 
have the right to require the prepayment of such charges by all 
shippers, or some of them, as they may deem best.... And the 
common-law rule is not abrogated by our statutes, providing for the 
supervision of common carriers, which are not as comprehensive as 
the interstate commerce law.” 


(5) Limitations upon the legislative power to fix or regulate rates 
and charges of public utilities 

In the case of regulation by commission order or municipal 

ordinance, there is the primary limitation that such order or 

ordinance must be within the powers conferred upon the com- 





50 [1903] 1 K. B. at 746, 747. 51 At p. 748. 

52 172 Ind. 20, 26, 87 N. E. 641, 642 (1909). 

53 98 Miss. 185, 190, 53 So. 495, 406 (1910). See also Little Rock & M. R. 
Co. v. St. L. I. M. & S. Ry. Co., 63 Fed. 775 (8th Circ., 1894); Gamble- 
Robinson Comm. Co. v. Chicago etc. Ry. Co., 168 Fed. 161 (8th Circ., 1909). 





222 HARVARD LAW REVIEW 


mission or municipality by the legislature. In the case of direct 
regulation by the legislature or regulation by commission order 
or municipal ordinance, there are constitutional limitations upon 
the power. Apart from provisions in the constitutions of the dif- 
ferent states, such limitations may be found, to mention only 
the three provisions most usually involved, in the contract clause, 
the commerce clause, or in the due process clause of the Four- 
teenth Amendment of the Constitution of the United States. 
Consequently, in modern times; that is to say since legislative 
regulation has become common and legislative power recognized, 
the problem of fixing rates in the first instance by the public 
utility in the absence of applicable legislative regulation may 
be raised, first, by the situation presented where there has been 
a complete absence of the exercise of the legislative power; 
secondly, where there has been an exercise of the legislative 
power which has not covered the whole subject-matter; thirdly, 
where a commission order or a municipal ordinance exceeds the 
authority conferred by the legislature upon the commission or 
municipality; fourthly, where the legislative exercise of power 
violates a constitutional limitation. The power of the utility to 
fix reasonable rates in the first and second situations has already 
been examined. The third and fourth situations will now be 
considered. 


(6) Where the commission order or municipal ordinance exceeds 
the power conferred by the legislature 
If a rate-fixing or regulating order is invalid because the agency 
promulgating it has no statutory power to make the order, the 
situation is the same as though the legislature had not acted, 
and the public utility may exercise its common-law power.™ 


(7) Where legislative regulation violates constitutional limiia- 
tions: the contract clause 

The contract clause of the Federal Constitution may in a given 

case protect the charter, franchise, or ordinary contract relating 





54 City of Noblesville v. Noblesville Gas & Improvement Co., 157 Ind. 162, 
60 N. E. 1032 (1901) ; Cumberland Telephone & Telegraph Co. v. City of Mem- 
phis, 200 Fed. 657 (6th Circ., 1912) ; Iowa Telephone Co. v. Keokuk, 226 Fed. 
82 (S. D. Ia., 1915). 
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to rates and charges.°” Where, however, a rate regulation is set 
aside as violating the contract clause the contract provision is still 
applicable. If this is a charter or franchise, the applicable con- 
tract provision, in the light of II (1) above, itself amounts to 
applicable regulation. If it is an ordinary contract, the rates 
therein provided for apply. Consequently this situation throws 
little light on the problem and need not be pursued further. 


(8) Where legislative regulation violates constitutional limita- 
tions: the commerce clause 


Cases under the commerce clause raise neatly the question of 
the power of a public utility to fix its own interstate rates where 
state legislative regulation violates the commerce clause and the 
federal Congress has not itself enacted applicable regulation. 
In the absence of congressional action, concurrent state authority 
over interstate commerce does not extend to the fixing of rates 
for the transportation of goods or persons in such commerce. 
This doctrine was announced before the establishment of the 
Interstate Commerce Commission, and applies not merely to 
cases where that Commission has jurisdiction in reference to 
rates, but to cases where it has no such jurisdiction. This is a 
subject where national uniformity is desired. Consequently in 
the absence of congressional regulation, either direct or indirect, 
the utility has the power to fix its own interstate rates subject 
to the common-law requirement of reasonableness.” 

The question as to whether rates are reasonable, in the 
absence of congressional regulation, is to be determined by the 
common law of the state. Such determination of reasonableness 
is not an interference with interstate commerce.” 





55 See Detroit v. Detroit Citizens’ Street Ry. Co., 184 U. S. 368 (1902); 
Vicksburg v. Vicksburg Waterworks Co., 206 U. S. 496 (1907). 

56 Wabash, St. Louis & Pac. Ry. Co. v. Illinois, 118 U. S. 557 (1886); Louis- 
ville & Nashville R. R. Co. v. Eubank, 184 U. S. 27 (1902); R. R. Comm. of 
Ohio v. Worthington, 225 U. S. 10r (1912); Landon v. Public Utilities Comm. 
of Kansas, 242 Fed. 658 (D. Kan., 1917); Covington & Cincinnati Bridge Co. v. 
Kentucky, 154 U. S. 204, 222 (1894). , 

57 Transportation Co. v. Parkersburg, 107 U. S. 691, 700 (1882); Gloucester 
Ferry Co. v. Pennsylvania, 114 U. S. 196, 217 (1885). 
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(9) Where legislative regulation violates constitutional limita- 
tions: the due process clause of the Fourteenth Amendment 


In addition to the more or less specific limitations to be found 
in the contract clause and the commerce clause, there is the 
general limitation to be found in the due process clause of the 
Fourteenth Amendment. It is recognized that the public utility 
is entitled to compensation. The right to compensation is thus 
fundamental. If the legislature or its agency in the exercise of 
its power to regulate rates fixes rates which are so low as to be 
non-compensatory, there is a confiscation which deprives the 
utility of its property without due process of law. 

It is also well settled that it is within the judicial power to 
grant relief against such confiscatory regulation.* But it is 
equally well settled that, while itis part of the judicial power to 
set aside a legislative regulation of rates that is confiscatory, it 
is not within the judicial power to fix rates as such for the future. 
It is within the power of a court of equity in certain cases to 
make a decree granting an injunction against legislative rate 
regulation conditional upon the charging of certain rates; yet it 
would seem that this power attaches only to temporary injunc- 
tions and not to final decrees, and that even in the case of 
temporary injunctions it is to be used with care. However, 
where used, it is not a judicial fixing of rates for the future but 
a judicial restriction upon the power of the utility imposed as a 
condition to the relief asked, for the purpose of protecting the 
public during the life of the preliminary decree;” or, in other 
words, to preserve the status quo irrespective of the merits. 





58 Chicago, etc. Ry. Co. v. Minnesota, 134 U. S. 418 (1890); Reagan v. 
Farmers’ Loan & Trust Co., 154 U. S. 362 (1804); Smyth v. Ames, 169 U. S. 
466 (1898), especially pp. 522-526, 547; Southern Iowa Electric Co. v. Chariton, 
255 U.S. 539, 542 (1921). 

59 Express Cases, 117 U. S. 1, 29 (1886); Reagan v. Farmers’ Loan & Trust 
Co., 154 U. S. 362 (1894); Newton v. Consolidated Gas Co., 258 U. S. 165, 172, 
177 (1922); Pacific Gas & Electric Co. v. San Francisco, 211 Fed. 202 (N. D. Cal., 
1913) ; Consolidated Gas Co. v. Newton, 267 Fed. 231 (S. D. N. Y., 1920); Kings 
County Lighting Co. v. Nixon, 268 Fed. 143 (S. D. N. Y., 1920); Southwestern 
Telegraph & Telephone Co. v. Houston, 268 Fed. 878 (S. D. Tex., 1920); New 
York & Queen’s Gas Co. v. Newton, 269 Fed. 277 (S. D. N. Y., 1920); New 
York Mutual Gaslight Co. v. Newton, 269 Fed. 452 (S. D. N. Y., 1920); Kings 
County Lighting Co. v. Barrett, 276 Fed. 1006 (S. D. N. Y., 1920); Public 
Service Ry. Co. v. Board of P. U. Comm., 276 Fed. 979 (D. N. J., 1921) ; City 
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There is some authority that a final decree may be conditioned 
upon the charging of certain rates by the utility, on the familiar 
principle that one who seeks equity must do equity; but the 
promulgation of the condition in the particular case clearly 
amounts to a fixing by the court of a rate for the future, to be 
in effect until there is a change in the circumstances which ren- 
dered the legislative regulation unconstitutional or until the 
legislature again acts — an exercise of a power which is not judi- 
cial. The proper procedure is for the court to retain jurisdiction 
and keep the decree open, so that the injunction may be vacated 
if the utility itself fixes unreasonable rates. 

Hence, if the granting of a final injunction, or other appropri- 
ate final relief, against a confiscatory rate regulation, removes 
from operation the only applicable legislative regulation, it must 
follow from the above well-settled principles that the public 
utility has the power to fix reasonable charges, until the legisla- 
ture or its agency formulates a new valid rate regulation; for 
the utility, apart from valid charter or franchise provisions, can- 
not be compelled to carry on business without compensation, and 
the courts have no power to fix a rate as such. The power of 
the utility to fix its own rate, therefore, follows from the right 
to compensation, and the absence of regulation. 

Probably the most usual situation which presents the question 
of the common-law power of a public utility to fix in the first 
instance reasonable charges is that which exists after a legisla- 
tive regulation has been declared to violate the due process clause 
of the Fourteenth Amendment. A number of recent cases have 
raised this problem. Their methods of dealing with it establish 
the principles stated above.®° 


of Winona v. Wisconsin-Minnesota Light & Power Co., 276 Fed. 996 (D. Minn., 
1921); City of Louisville v. Louisville Home Telephone Co., 279 Fed. 949 (6th 
Circ., 1922); Monroe Gaslight & Fuel Co. v. Michigan P. U. Comm., 292 Fed. 
139 (E. D. Mich., 1923); City of Madison v. Madison G. & E. Co., 129 Wis. 
249, 108 N. W. 65 (1906); Emporia Telephone Co. v. P. U. Comm. of Kansas, 
07 Kan. 136, 154 Pac. 262 (1916); Bronx G. & E. Co. v. Public Service Comm., 
108 Misc. 180, 178 N. Y. Supp. 172 (1919); Bronx G. & E. Co. v. Public Service 
Comm., 108 Misc. 204, 178 N. Y. Supp. 218 (1919); Duitz v. Kings County 
Lighting Co., 115 Misc. 14, 188 N. Y. Supp. 67 (1921); City of Lima v. P. U. 
Comm., 106 Ohio St. 379, 140 N. E. 147 (1922). See 37 Harv. L. Rev. 336; 68 
U. Pa. L. Rev. 287. 

60 In addition to the cases cited in note 59 particular attention is called to 
the following: Pacific G. & E. Co. v. San Francisco, 211 Fed. 202 (N. D. Cal., 
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In Emporia Telephone Co. v. Public Utilities Commission, 
the company had applied to the commission for an increase of 
rates, which was denied. The company sought an injunction 
against this order and also against interference with a rate which 
the company proposed to establish. The lower court granted 
the relief asked in the bill. The Supreme Court of Kansas held 
that so much of the decree as granted an injunction against 
interference was error. 


“This leaves the situation much the same as though a new utility 
had been created since the 1st of January, 1911. The statute continu- 
ing the rate that was then in force could not apply, and the company 
would necessarily fix its own rate. So when the only rate that has been 
named is finally determined to be confiscatory the utility must decide 
for itself, in the first instance, what rate shall be charged. Where 
no rate is fixed by the legislature, either directly or through the inter- 
vention of a commission, the carrier or utility names a rate, which 
controls unless it is found by a court to be unreasonable. ... Here 
there were only two obstacles that prevented the telephone company 
from establishing a rate for itself. One was the statute fixing a rate 
of $1; the other was the order of the commission refusing to authorize 
a change in this rate—in effect adopting or establishing it. These 
having been removed the company was left free to take the initiative. 
The modified judgment will leave the telephone company without 
any rate. It must then fix the rate it will charge. This rate will 
be in effect until the public utilities commission fixes a different rate. 

The public utilities commission is left as free to act ‘n any 
manner concerning rates as the legislature would be after an act passed 
by it has been declared invalid.” ® 





=) 


1913); Emporia Telephone Co. v. P. U. Comm., 97 Kan. 136, 154 Pac. 262 
(1916); P. U. Comm. v. Kings County Lighting Co., 105 Misc. 665, 173 N. Y. 
Supp. 789 (1919); Bronx G. & E. Co. v. Public Service Comm., 108 Misc. 
180, 178 N. Y. Supp. 172 (1919); Kings County Lighting Co. v. Bar- 
rett, 276 Fed. 1006 (S. D. N. Y., 1920); Kings County Lighting Co. v. Nixon, 
268 Fed. 143 (S. D. N. Y., 1920); Duitz v. Kings County Lighting Co., 115 
Misc. 14, 188 N. Y. Supp. 67 (1921); City of Louisville v. Louisville Home 
Tel. Co., 279 Fed. 949 (6th Circ., 1922); Morrell v. Brooklyn Borough Gas Co., 
113 Misc. 65, 184 N. Y. Supp. 651 (1920), aff’d in 195 App. Div. 1, 185 N. Y. 
Supp. 883 (10921), reversed in 231 N. Y. 398, 132 N. E. 129 (1921); Kings 
County Lighting Co. v. Newton, 202 App. Div. 473, 195 N. Y. Supp. 147 (1922). 

61 97 Kan. 136, 154 Pac. 262 (1916). 

62 97 Kan. at 141, 142, 154 Pac. at 264, 265. 
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In Kings County Lighting Co. v. Nixon, in awarding an 
injunction to the plaintiff company, Judge Hough said: 


“A final decree may be submitted, which will, after appropriate re- 
citals respecting the exceptions to master’s report, confirm the re- 
port as modified, declare the unconstitutionality of the acts of 1906 
and 1916 in respect of rate, award to plaintiff injunction as prayed 
for, and costs against the appearing defendants. It will also contain 
the usual provision for applying at the foot of decree for further re- 
lief, or for modification or vacation of injunction. 

“One meaning or implication in this last provision is this: This 
court will not directly or indirectly announce, fix, or suggest a rate 
for gas; but, if plaintiff endeavors to charge and collect an inequitable 
rate, it can vacate its own injunction.” 


In Kings County Lighting Co. v. Barrett,** Judge Hough said 
further: 


“In this case the plaintiff has prevailed on final hearing, and I 
know of no reason why the consequences generally following a final 
decree in a cause such as this, and in ordinary litigation, also, should 
not ensue. . . .” 


The court then held that a rate fixed by the company would 
not be interfered with because it had not been shown to be 
unreasonable. Referring to the provision in the decree rendered 
in the Nixon case, in reference to the vacation of the injunction 
for inequitable rates fixed by the company, the court continued: 


“ But whether such application be made in one form or another, the 
fact remains that the burden of proof, the obligation to affirmatively 
show its rights, rests upon the moving party, just as it did upon the 
plaintiff when the action was begun.” ®** 


In controlling its own injunction, the court therefore falls back 
on the principles of the common law. 

In City of Louisville v. Louisville Home Telephone Co.,” the 
court modified an injunction which had been granted in favor 
of the company. The court said: 





63 268 Fed. 143, 151 (S. D. N. Y., 1920). % At p. 1009. 
64 276 Fed. 1006, 1008 (S. D. N. Y., 1920). ®* 279 Fed. 949 (6th Circ., 1922). 
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“For business telephones the old ordinance provided a rate of $4 
per month. In April, and after it seemed probable that negotiations 
for a new ordinance would not result in agreement, the company an- 
nounced on June tst it would establish the rate of $6 per month. 
Thereupon the one-year ordinance now involved fixed the rate at $5 
per month. The order of the court, after enjoining the enforcement 
of the temporary ordinance, proceeded to enjoin the city from inter- 
fering with the company in enforcing and collecting the $6 rate... . 
This order, at least in its form, went further than is permissible in 
the way of judicial rate making. The latest declaration of the Supreme 
Court is emphatic to the effect that the court cannot make a rate 
(Newton v. Consolidated Co. ... [256 U.S. 165]); it can only en- 
join the enforcement of confiscatory regulation. Plainly the legal 
effect of enjoining the enforcement of a legislative rate, and leaving 
the company in the performance of its functions without any regula- 
tion, is to give it the right to fix its own prices for its service, leaving 
for its patrons only the ‘ take it or leave it’ option. 

“Tt is equally plain that if this legal right were abused by the 
company, through demanding an unreasonably large return, it would 
not come with clean hands, and no court of equity would entertain 
its petition for an injunction against the ordinance rate.” ° 


Several cases had arisen in the state courts of New York prior 
to the Morrell cases.** Some of these cases, not involving the 
Fourteenth Amendment, have already been discussed.” The 
holdings of the court and the language of the opinions, in the 
following two cases, involving the Fourteenth Amendment, are 
in line with these previous decisions in New York, as well as 
decisions elsewhere, and seem unanswerable. 

In Bronx Gas & Electric Co. v. Public Service Commission,” 
Mr. Justice McAvoy said: 


“The public service commission would have no authority to fix any 
rate for gas in excess of the price fixed by statute, because, although 
the statute may be unconstitutional as a matter of fact, in so far as it 
fixes too low a rate for the earning of profits by the company, it is 
nevertheless valid as a restriction on the public service commission’s 
power to fix any other rate. Municipal Gas Co. v. Public Service 





87 At pp. 959, 960. 

68 See supra, pp. 202-205. 

69 See supra, pp. 218, 219. 

70 08 Misc. 180, 184, 185, 186, 178 N. Y. Supp. 172, 174, 175 (1919). 
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Commission, 225 N. Y. 89. Even if, and when the restrictive statutes 
are adjudged confiscatory, the power of the public service commission 
will not thereby, in view of this ruling, be increased. The argument 
is made, in view of this condition, that the fixing of a rate in this 
case would be merely a secondary or incidental result to the granting of 
proper equitable relief, and that where such a state of facts arises, due 
to the failure of the legislature to exercise its primary functions of 
rate regulation, the equitable power may be invoked, that the court 
should act to prevent a gross injustice, and because of the failure of 
the ratemaking authority to act. It seems to me that these are argu- 
ments of expediency and policy which must be addressed to the legisla- 
ture and cannot, because of the awkwardness or difficulty of the situa- 
tion, be made a base from which authority not conferred may be 
assumed in necessity to arise. When the court determines what is a 
reasonable charge as an incident to a determination that the rate 
statutes are confiscatory, such a charge cannot be enforced as a fixed 
charge for services for any purpose other than to determine the 
particular controversy between the parties before the court and those 
whom they represent. Attempting to enforce the rate which the court 
determined to be a reasonable one, as a prescribed future charge, 
would in an indirect way usurp the legislative prerogative of prescrib- 
ing by rule the compensation for a future public service. If a law be 
adjudged invalid the court may not, in the same decree declaring its in- 
validity, attempt to enact a law upon the same subject which shall 
be obnoxious to no legal objections. It is bound to stop with simply 
passing its judgment upon the validity of the act. It is quite apparent 
to me that the considerations which inhibit a tribunal from fixing a rate 
to be charged in the future are equally potent to prevent its effecting 
the same end through the enjoining power forbidding interference with 
the rate which it finds to have been sufficient under previous condi- 
tions and prices. The situation, if the existing rate statutes are de- 
clared confiscatory, will be identical with the establishment of a new 
utility created after the decree declaring the acts confiscatory has 
been filed. The company must decide for itself, in the first instance, 
what rate shall be charged, the legislative rate having been annulled 
by judicial decree, the commission having no power to fix a rate due 
to the inhibition of its statutory power, which does not fall within the 
declaration of the invalidity of the rate. Such a rate named by the 
utility company will control until it is found by the court to be un- 
reasonable. There lie but two things in the path of the right of 
this company to exercise its common-law privilege to charge any rate 
which, by agreement with its consumers, it can secure. The first is the 
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legislative prescription of the dollar rate; the second is such restric- 
tions as are imposed by statute to the fixation of a new rate in the 
absence of the authority of the public service commission to establish 
such new rate. If the first: be removed by decree of the court, and the 
necessary preliminary conditions to the charge of the new rate be com- 
plied with under the Public Service Commission Law, the company is 
left free to take the initiative. There can be no illegality if the courts 
have held invalid the act of the legislature, and the company has com- 
plied with the necessitous terms for establishing the new rate, until the 
legislature establishes another rate by appropriate enactment or gives 
its delegate, the public service commission, authority to do so.” 


In Duitz v. Kings County Lighting Co.," Mr. Justice Aspin- 
all, after discussing the effect of the decree in the federal court 
in reference to the defendant,” said: 


“There is, therefore, no valid rate established by statute or by 
the public service commission. Such being the situation, I am aware 
of no legal barrier which prevented the defendant fixing a rate deemed 
by it to be reasonably remunerative. The temporary failure in a 
given instance of the legislative plan for the regulation of public serv- 
ice corporations does not leave such corporations helpless and divested 
of every right and power ordinarily incident to private ownership. 
Rather are they thereby re-clothed with the powers necessary to ef- 
fectuate their corporate purposes, freed from the restrictions of a 
legislative plan that has for the moment failed. In such a situation, 
and until a valid rate is established pursuant to law, the defendant 
may determine its own rate. Either this, or a chaotic condition 
restlts, whereby each individual consumer becomes a law unto him- 
self to fix a rate beyond which he will not pay.” 7° 


Granting the premises that the statutory rate was unconstitu- 
tional and that power had not been conferred upon a commis- 
sion to fix or regulate rates of the particular companies involved, 
the results of the above cases are hardly open to question. Yet, 
a different result, which cannot be supported on principle, was 
reached by the Supreme Court in the Morrell case. Neither the 
language nor the holding in that case has any support in any 





71 115 Misc. 14, 188 N. Y. Supp. 67 (1921). 
72 Kings County Lighting Co. v. Nixon, 268 Fed. 143 (S. D. N. Y., 1920). 
73 t15 Misc., at 18, 19, 188 N. Y. Supp. at 69, 70. 
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reported case that has been found. Indeed, it is directly con- 
trary to every other case on the subject. 

The situation under the Fourteenth Amendment may be thus 
summarized: 

(1) Where all applicable legislative regulation as to rates has 
been declared unconstitutional, the public utility has the power 
to fix reasonable rates. 

(2) The courts have no power to fix rates as such, but may 
condition a preliminary injunction upon the utility’s charging a 
specified sum, or may keep a final injunction open for modifica- 
tion in case the utility attempts to exact unreasonable rates. 
This is merely a special kind of judicial control over the utility 
to compel it to observe its common-law duty, and arises from 
the nature of the relief which the utility seeks. 

(3) The duty to furnish services at reasonable charges may 
be enforced in common-law actions unless such method has been 
taken away by statute. 


GENERAL CONCLUSION 


It would seem, therefore, fully established, both on principle 
and on authority, that in the absence of applicable regulatory 
legislation, a public utility has the power to fix its own rates and 
charges, subject to the common-law duty that the charges must 
be reasonable. In the days before general legislative regulation 
became usual such power was unquestioned.. It was the well- 
settled common-law situation; and the common law applied 
equally to individuals and to corporations and holders of fran- 
chises, unless the charter or franchise itself specifically fixed 
rates. After general legislative rate regulation became normal, 
the common law continued where there was complete absence of 
legislative regulation and where there was legislative regulation 
which did not cover the entire subject-matter. It also continues 
where there is no applicable legislative regulation owing to the 
fact that a commission order or municipal ordinance is ultra 
vires, or to the fact that the statute, order, or ordinance violates 
some constitutional provision. 

William E. McCurdy. 
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THE Law Scuoou.— The following tables show the registration 
figures for the entering classes of the last twelve years, the geographi- 
cal sources from which these classes have been drawn, the division into 
classes for twelve years, and the colleges represented (as usual the 
figures are compiled as of the date of November 15): 


New England Outside of 
Massachusetts outside of New England 
Massachusetts Total in 

Number Percentage Number Percentage Number Percentage Class 
59 22 23 9 179 69 261 
65 23 29 10 194 67 288 
81 26 39 12 188 62 308 
70 21 26 8 230 71 335 
25 26 5 5 66 69 - 96 
6 27 4 18 12 55 22 
77 18 51 II 307 71 435 
49 14 37 10 277 76 363 
64 17 21 6 295 77 380 
21 38 304 70 431 
19 44 355 72 492 
20 33 391 74 531 


1914-15 1915-16 1916-17 1917-18 1918-19 *1919-19 
8 10 5 3 _ 
177 213 73 37 67 
226 234 87 24 66 
308 335 96 36 153 
66 64 31 13 21 
I 2 ° I <e 


7. Oe he tag ee 


*These figures are for the special session which began February 3, 1919, and 
ended on August 30, 1919. 
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IQIQ-20 1920-21 1921-22 1922-23 1923-24 1924-25 
8 II 8 12 17 17 
196 271 232 246 246 
285 246 261 265 346 
363 383 431 492 531 
go 49 50 45 . 34 
7" 45 32 37 28 


945 1002 1018 1102 1202 


In the present first year class one hundred and twerty-three colleges 
and universities are represented as follows (the corresponding figures 
for the other two classes, at the time they entered, will be found in 
36 Harv. L. Rev. 194 and 37 Harv. L. Rev. 245.): 

Harvard, 111; Princeton, 36; Dartmouth, 24; Yale, 18; Univ. of 
Michigan, 13; Amherst College, Williams College, 11; Brown Univ., 
Hamilton College, 10; College of the City of New York, 9; Univ. of 
California, Ohio State Univ., Stanford Univ., Syracuse Univ., 8; Lafay- 
ette College, 7; Bowdoin College, Centre College, Columbia Univ., 
Cornell Univ., Holy Cross College, New York Univ., Pomona College, 
Tufts College, 6; Boston College, Georgetown Univ., Univ. of Illinois, 
Univ. of Virginia, Univ. of Wisconsin, 5; Univ. of Georgia, Haverford 
College, Indiana Univ., Univ. of Missouri, Univ. of Notre Dame, Univ. 
of Pennsylvania, Providence College, Union College, United States 
Naval Academy, West Virginia Univ., 4; Univ. of Alabama, Beloit 
College, Clark College, Univ. of North Carolina, Ohio Wesleyan Univ., 
Univ. of Rochester, Rutgers College, Univ. of Texas, Univ. of Utah, 
Univ. of Vermont, 3; Baker Univ., Catholic Univ., Colgate Univ., 
Denison Univ., George Washington Univ., Univ. of Iowa, Iowa State 
Teachers’ College, John Carroll Univ., Lake Forest College, Univ. 
of Maine, Manhattan College, Univ. of North Carolina, 
Northwestern Univ., Univ. of Oklahoma, Univ. of Pittsburgh, 
College of St. Thomas, Univ. of Southern California, Villanova 
College, Univ. of Washington, Washington & Jefferson College, Western 
Reserve Univ., Wofford College, 2; Univ. of Alberta, Univ. of Ari- 
zona, Univ. of Arkansas, Univ. of Athens, Baldwin-Wallace College, 
Boston Univ., Bucknell Univ., Carleton College, College of Charleston, 
Central College, Univ. of Cincinnati, Univ. of Denver, Dickinson Col- 
lege, Doane College, Fisk Univ., Franklin & Marshall College, Fur- 
man Univ., Georgetown College (Wash., D. C.), Grinnell College, 
Howard Univ., Illinois Wesleyan Univ., Iowa State College, Johns 
Hopkins Univ., Univ. of Kansas, Kansas State Agri. College, Univ. 
of Kentucky, Kenyon College, Knox College, Marshall College, Mary- 
ville College, Mass. Inst. of Tech., Michigan Agri. College, Middle- 
bury College, Univ. of Minnesota, Morningside College, Mount St. 
Mary’s College, Mount Union College, Pennsylvania State College, 
Randolph-Macon College, Rice Institute, St. John’s College (Md.), 
St. Mary’s College (Cal.), Univ. of the South, Swarthmore College, 
Univ. of Tennessee, Trinity College (Conn.), Trinity College (N. C.), 
Tulane College, Vanderbilt Univ., Wabash College, Washington & Lee 
Univ., Wheaton College, Wittenberg College, 1. 
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THE PowER OF CONGRESS TO SUBPOENA WITNESSES FOR NoN-JupDI- 
CIAL INVESTIGATIONS. — A recent case,’ rising out of the Senate’s in- 
vestigation of the activities of the former Attorney General of the 
United States, presents a question of great legal and political im- 
portance. To what extent may a House of Congress punish contu- 
macious behavior of witnesses summoned to appear before it? The 
court in the principal case disclaims any intention to decide on the 
limitations of this power of Congress if that body is investigating 
for a legislative purpose or if it is investigating the activities of an 
administrative officer as such.’ It rests its decision upon the narrow 
ground that the Senate has no power to investigate the conduct of 
an administrative officer of the government in his individual capacity 
and require testimony therefor. Upon this narrow ground, the court 
properly holds that the leading case of Kilbourn v. Thompson° is 
decisive, and that Congress has no power to require testimony in the 
course of its investigation. 

Whether the facts of the case warrant placing the decision upon this 
narrow ground is extremely doubtful. The court might well have taken 
the view that the purpose of the investigation was legislative. Though 
the Senate resolution stated that the investigation was to be “a basis 
for such legislative and other action as the Senate may deem necessary 
and proper,” ® the principle that all doubts are resolved in favor of 
the constitutionality of actions of a legislative body could well have 
justified a holding that the investigation was for legislative pur- 
poses.” No evidence appears in contradiction to the Senate resolution. 
While the court may look behind the Senate resolution,® it would seem 
that the usual and proper judicial deference to legislative action was 
not exercised. 

Nor is there any basis for the court’s holding that the investigation 
was of the ex-Attorney General personally and not in his administra- 
tive capacity. The Senate resolution ® in no place describes the inves- 
tigation as other than of the Attorney General in his official capacity, 
and the allegations of misconduct of the officer and the contemplated 
investigation of his subordinates signify an investigation of official 
activities. 

Two distinct inquiries thus arise: (1) Has the Senate power to 
punish contumacious witnesses summoned in an inquiry for legislative 
purposes? (2) Has the Senate power to investigate the conduct of 
an administrative officer of the Federal Government although no legis- 
lative action is contemplated? The answer to both questions should 
be affirmative. 





1 Ex parte Daugherty, 299 Fed. 620 (S. D. Ohio, 1924). For the facts of this 
case, see RECENT CASES, infra, p. 259. 

2 At p. 638. 

3 At p. 640. 

# At p. 640. 

5 103 U. S. 168 (1880). 

6 See Ex parte Daugherty, supra, at 623. 

7 See In re Chapman, 166 U. S. 661, 667 (1897) ; Chesapeake & Potomac Tel. 
Co. v. Manning, 186 U. S. 238, 247 (1902). 

8 See In re Chapman, supra, at 669. 

® See Ex parte Daugherty, supra, at 622. 
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(1) A House of Congress has the power to require testimony in 
an investigation for legislative purposes. 

The power to legislate expressly conferred upon Congress by the 
Constitution *° of necessity carries with it certain implied and append- 
ant powers.’ Thus a House may punish those guilty of disorderly 
conduct in its presence,’* or those who assault members,’* because in 
the absence of an implied power so to do it could not exercise the 
expressly delegated power to legislate."* By force of the same reason 
and policy, a House of Congress may acquire information as a basis 
for legislation ‘* — the power to legislate implies the power to legislate 
wisely and this implies the power to acquire information and to take 
steps necessary thereto. Haphazard legislation, conceived in ignorance, 
is not within the purview of the Constitution.'® 





10 U. S. Const., Art. 1., § 1. 

11 Since the Federal Government is one of delegated powers, the power to 
compel testimony must, if it exists, be delegated, either expressly or impliedly, in 
the Federal Constitution. See U. S. Const., Amendments, Art. 10: “ The 
powers not delegated to the United States by the Constitution, nor prohibited by 
it to the States, are reserved to the States respectively, or to the people.” See 
Martin v. Hunter’s Lessee, 1 Wheat. (U. S.) 304, 326 (1816); United States v. 
Cruikshank, 92 U. S. 542, 551 (1875). See 1 WittoucHsy, THE ConstITUTION, 
§ 29. Implied powers are well known to constitutional law. McCulloch v. 
Maryland, 4 Wheat. (U. S.) 316 (1819). See 1 WiLLouGHBY, op. cit., § 30 et seq. 

12 See Anderson v. Dunn, 6 Wheat. (U. S.) 204, 228 (1821); Marshall v. 
Gordon, 243 U. S. 521, 542 (1917). See Coorey, ConstirutionaL LIMITATIONS, 7 
ed., IQI. ; 

13 See Marshall v. Gordon, supra, at 543. 

14 See Anderson v. Dunn, supra, at 228; Marshall v. Gordon, supra, at 541, 
542. See 1 Story, THE Constitution, § 845. 

15 See In re Chapman, 166 U. S. 661, 671 (1897) ; Wilckens v. Willett, 4 Abb. 
App. Dec. (N. Y.) 596 (1864). But see Kilbourn v. Thompson, supra, at 189; 
Interstate Commerce Comm. v. Brimson, 154 U. S. 447, 485 (1894). See 11 
Harv. L. Rev. 117; 30 Harv. L. Rev. 384. 

There are a number of state decisions upholding the power of state assemblies 
to compel testimony in investigations for legislative purposes. Burnham v. 
Morissey, 14 Gray (Mass.) 226 (1859); People v. Keeler, 99 N. Y. 463, 2 N. E. 
615 (1885); Ex parte Parker, 74 S. C. 466, 55 S. E. 122 (1906); Sullivan v. Hill, 
73 W. Va. 49, 79 S. E. 670 (1913). An attempt is made in the principal case to 
distinguish these decisions on the ground that most of the state constitutions vest 
the entire legislative power in the legislature, while the Federal Constitution ‘merely 
delegates specific legislative powers to Congress. This distinction is without force, 
however, since the question is whether there is an implied power to investigate 
which supports the exercise of whatever legislative power has been granted to the 
legislative body. 

Cf. State v. Guilbert, 75 Ohio St. 1, 78 N. E. 931 (1906), where the court held 
that one house of the state assembly could not by independent action compel 
testimony because the power to legislate was given by the Ohio constitution to 
the assembly as a whole. This reasoning seems fallacious. It was certainly con- 
templated that each house of the assembly should perform its legislative functions 
separately and should have the implied powers necessary thereto. 

16 For the power of the president to require testimony in the exercise of his 
veto power, see Anderson v. Dunn, supra, at 228, 233, 234; Ex parte Daugherty, 
supra, at 637. The following distinction between veto power and legislative power 
may be noted: The former is merely a power to object to a completed legislative 
program. The latter is creative and must devise a complete and detailed legisla- 
— project. The necessity for securing information is much greater in the 
atter case. 
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Furthermore, a House has the power to punish for contempt of its 
orders under this implied authority. The statement that the power 
to punish for contempt is to be exercised by Congress only when the 
latter is acting in a judicial capacity ** is inaccurate. So to limit the 
power would deny its use to punish disorderly conduct in the presence 
of Congress. No decision so limits it, and one decision '* and a well- 
considered dictum *® oppose such a limitation. 

The existence of this power to require testimony as a basis for 
legislation being conceded, there are, however, two limitations upon 
it: (a) There must be a bona fide investigation for a legislative pur- 
pose and not a mere personal investigation.*° But a general legislative 
purpose is sufficient; practical governmental considerations are opposed 
to the requirement of a pre-formulated specific measure. (b) It 
cannot be exercised to a greater extent than is necessary to gain the 
needed information. Congress has no power to administer punishment 
qua punishment for disobedience to its orders.”  “ The least possible 
power to effect the end” is the standard for measuring an implied 
power.” 

(2) A House of Congress has the power to investigate administrative 
conduct although no legislation is immediately contemplated. 

Although the separation of powers is a well-established doctrine of 
our constitutional law there is of necessity some overlapping of gov- 
ernmental departments and some inter-relation among them. “ Sep- 
aration of powers” is a “ formula,” ** a “ maxim,” ** or a “ principle 
of statesmanship ” *° not to be applied too rigidly.2° What inter- 


activity of the departments of government is necessary and proper 
in the working of government is a matter of experience and not of 
logic.” It is historical fact that from the beginnings of the Federal 
Government, Congress has investigated the conduct of administrative 





17 For the power of Congress to punish for contempt of its authority where 
acting in a judicial capacity, see Kilbourn v. Thompson, 103 U. S. 168, 189 et 
seq. (1880) ; In re Chapman, 166 U. S. 661, 668 (1897). The power of state legisla- 
tive bodies to require testimony when performing judicial functions has been 
upheld in several cases. Falvey v. Massing, 7 Wis. 630 (1858); Ex parte Dalton, 
44 Ohio St. 142, 5 N. E. 136 (1886); Ex parte Lawrence, 116 Cal. 298, 48 Pac. 
124 (1897). 

18 Anderson v. Dunn, 6 Wheat. (U. S.) 204 (1821). 

19 See Marshall v. Gordon, 243 U. S. 521, 541 (1917). 

20 Kilbourn v. Thompson, supra, at 190; In re Pacific Ry. Comm., 12 Sawyer, 
559 (Circ. N. D. Cal., 1887). 

21 See Marshall v. Gordon, supra, at 542. 

22 See Anderson v. Dunn, supra, at 231, per Johnson, J.; Marshall v. Gordon, 
supra, at 541, per White, C. J. 

23 See Professor Ferdinand Larnaude (Doyen de la Faculté de Droit, Uni- 
versité de Paris), ‘‘ Separation of Powers,” 7 Concress oF ART AND SCIENCE, 602, 
613 (St. Louis, 1904). 

24 See James Madison in THe Feperaist, No. 47, Lodge ed., 299. 

25 See Felix Frankfurter and James M. Landis, “ Power of Congress over 
Procedure in Criminal Contempts in ‘Inferior’ Federal Courts,” 37 Harv. L. 
REv. 1010, 1012. 

26 See 1 Bryce, AMERICAN COMMONWEALTH, 1924 ed., 216. 

_ 27 See Felix Frankfurter and James M. Landis, supra, 37 Harv. L. Rev. 
IOIO, 1012. 
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officers although no legislation was contemplated.** Such investiga- 
tions are not conclusive upon the courts as to the existence of a 
governmental power, but the long-established practice of governmental 





28 In 1792, three years after the Constitution went into effect, the House 
passed a resolution “that a committee be appointed to inquire into the cause of 
the failure of the expedition under General St. Clair, and that the committee be 
empowered to call for such persons, papers, and records as may be necessary to 
assist their inquiries.” Before the resolution was passed, there was an extended 
debate in which the constitutionality of the investigaton was discussed. The 
resolution was passed by a vote of 44 to 10. See 3 ANNALS OF CONGRESS, 490 
et seq.; 3 Hinps, PRECEDENTS OF THE House OF REPRESENTATIVES, § 1725. 

In 1810, the House passed a resolution that a committee be appointed to 
inquire into the conduct of General Wilkinson and determine the truth of" allega- 
tions that he had received money from the Spanish Government and had been 
involved in a conspiracy with Aaron Burr. The committee was empowered to 
compel testimony. The resolution did not indicate that legislative action was 
contemplated. The proponents of the resolution declared that Congress had not 
only the power to inquire with a view to future legislation, but also the power to 
carry on an investigation to inform the legislators and the nation regarding the 
activities of the executive departments. See 21 ANNALS oF CONGRESS, 1606, 1727; 
3 Hunps, op. cit., § 1727. 

In 1816, the House adopted a resolution that a committee be appointed to 
inquire into the state of accounts of James Thomas, late a deputy quartermaster- 
general of the United States, and empowered the committee to send for persons 
and effects. See 29 ANNALS oF CONGRESS, 1199; 3 Hunns, op. cit., § 1742. 

In 1818, the House adopted a resolution that a committee be appointed “ to 
inquire whether clerks in the administrative departments of the government had 
conducted themselves improperly in performing their official duties.” Objections 
that the House was assuming power over the executive were answered by declara- 
tions that the House was the grand inquest of the nation. This investigation was 
not for the purpose of gaining information that might be used in impeachment 
proceedings. See 32 ANNALS oF CoNGRESS, 1649; 3 Hunps, op. cit., § 17209. 

In 1819, the House passed a resolution that “a committee be appointed to 
inquire whether money appropriated by Congress had been used to support an 
army raised without authority of Congress.” See 35 ANNALS OF CONGRESS, 717}; 3 
Hinps, op. cit., § 1730. 

In 1824, the House investigated, on application of the United States minister 
to Mexico, a controversy between him and the Secretary of the Treasury. The 
committee appointed was given power to compel testimony. See 42 ANNALS OF 
ConGRESS, 2431-2455; 3 Hunps, op. cit., § 1741. 

In 1837, upon resolution of the House, a committee empowered to send for 
persons and papers was appointed to investigate the relations of the Treasury 
Department to the banks in which public money was deposited. See 3 Cone. 
Gtose, 69; 3 Hinps, op. cit., § 1733. 

In 1858, the House appointed a committee to investigate the accounts of “ the 
late superintendent of publit printing” and empowered the said committee to 
send for persons and papers. No legislative intent was manifest. Two witnesses 
who refused to appear before the committee were, upon warrant issued by the 
House, arrested by the Sergeant-at-Arms. See 48 Conc. GLOBE, 194, 1039, 1090, 
1193, 1238; 3 Hinps, op. cit., §§ 1675, 1676. 

In 1861, the Senate and the House passed a joint resolution that a committee 
of three members of the Senate and four members of the House be appointed to 
inquire into the conduct of the Civil War and be empowered to send for persons 
and papers. See 57 Conc. GLoBeE, 29, 40; 3 Hinps, op. cit., § 1728. 

In 1879, a committee of the House was appointed to investigate the conduct 
of the Superintendent of Elections of New York, an official appointed by the 
United States Circuit Court and not removable by impeachment. See 8 Cone. 
Rec. 127, 175; 3 Hunps, op. cit., § 1747. 

Compare the congressional action which called into being the well-known 
Covode committee. In March, 1860, the House passed a resolution calling upon 
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departments ‘will be regarded by the courts if there is no law directly 
to the contrary.*® There is no such contrary law in the present case.*° 

Nor is the Senate peculiarly precluded from an investigation of 
admistrative conduct by the constitutional provisions giving the House 
of Representatives the sole power to impeach ** and making the Senate 
only the trier of facts ** in impeachment proceedings.** Impeachment 
is a ponderous method of rectifying gross misconduct and consequently 
has been seldom employed.** By limiting the exercise of this extraordi- 
nary remedy, the Constitution could not have intended to restrict 
more common powers of investigation shown by experience to be 
necessary to the practical exercise of a federal power. 

“ Government is a practical affair intended for practical men.” ** To 
restrict congressional investigation to cases where there is an avowed 
legislative purpose would force Congress to pass upon the desirability 





the Speaker to appoint a committee to investigate whether the President or any 
other officer of the government had by improper means sought to influence the 
action of Congress. After the appointment of the committee and a protest by 
President Buchanan, the House passed a further resolution declaring that the 
president is subject to investigation by the House. See 51 Conc. GLOBE, 997, 
1434; 2 Hinns, op. cit., § 1596. 

29 United States v. Midwest Oil Co., 236 U. S. 450, 474 (1915). Congress had 
opened certain public lands to occupation. To withhold specified oil lands for 
naval purposes, the President issued a proclamation temporarily withdrawing: these 
lands from occupation, pending congressional action. In a suit by the United 
States to recover land occupied by the defendant after the withdrawal, it was 
shown that such withdrawals had been frequent in the past. The Court upheld 
the exercise of the administrative power and said that “ the long continued prac- 
tice, known to and acquiesced in by Congress, would raise a presumption that the 
withdrawals had been made in pursuance of ...a recognized administrative 
power of the executive in the management of public lands.” 

McPherson v. Blacker, 146 U. S. 1, 36 (1892). In considering the validity of 
a state law providing for the appointment of presidential electors, the United 
States Supreme Court held that if the Constitution of the United States left the 
power in doubt, “the construction to which we have referred has prevailed too 
long and been too uniform to justify us in interpreting the language of the Con- 
stitution as conveying any other meaning than that heretofore ascribed, and it 
must be treated as decisive.” 

Stuart v. Laird, 1 Cranch (U. S.) 299, 309 (1803). In answering the objection 
that the Federal Judiciary Act of 1789 was unconstitutional in so far as it gave 
circuit powers to judges of the Supreme Court, it was said that “ practice and 
acquiescence under it for a period of several years, commencing with the organiza- 
tion of the judicial system affords an irresistible answer and has indeed fixed the 
construction. It is contemporary interpretation of the most forcible nature. This 
practical exposition is too strong and obstinate to be shaken or controlled.” 

See also The Laura, 114 U. S. 411, 416 (1885). 

80 The theory of “delegation of powers,” properly understood, is not here 
involved. That pertains to the relations between the Federal Government as such 
with states and individuals. Excepting in so far as is required by the “ separation 
of powers ” theory. “ delegation of powers ” does not pertain to inter-departmental 
relations within the Federal Government in the exercise of a power delegated to 
it. See U. S. Const., Art. 10. See also 2 Story, THe Constitution, § 1907; 1 
Witovcnusy, THE ConsTiTuTION, § 29. 

81 UJ. S. Consr., Art. 1, § 2. 

82 U. S. Consr., Art. 1, § 3. 

83 A contrary opinion was evidently entertained by the court in the principal 
case. See Ex parte Daugherty, supra, at 630. 

84 See Witson, CoNGRESSIONAL GOVERNMENT, 270-278. 

85 United States v. Midwest Oil Co., 236 U. S. 459, 472 (1915), per Lamar, J. 
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of legislation in certain cases before the facts of the situations were 
known. The congressional power to acquire information necessarily 
preliminary to an actual legislative intent should not be confined by 
too great adherence to the niceties of constitutional construction. And 
finally, in Congress should be the power and duty to inform the voters 
of the administration of existing laws,®** “to turn the searchlight on 
government.” Public opinion may be the strongest check upon 
executive abuses.*’ 





LIABILITY ON A NOTE GIVEN TO A BANK AS A FictiT1ous AssET. — 
A bank or its receiver sues upon a note. The defense of the maker is 
that the note was given to the bank without consideration,’ and that 
it was never intended to be binding but was to serve as a fictitious 
asset concealing from the bank examiner an irregularity in the bank 
assets. The reasoning with which most courts handle such a problem 
is frequently noteworthy more for its facility than for its persuasive 
force, and consequently invites analysis along the lines of four distinct 
doctrines in the law: (1) consideration; (2) the parol evidence rule; 
(3) illegality of contracts; (4) estoppel. 

Consideration, generally defined, is either a detriment to the prom- 
isee or a benefit to the promisor. The bank may suffer legal detri- 
ment in various forms.* But if the purpose of the note is solely to 
aid the bank in concealing a bad loan to a third party, the bank is 
the party favored in fact, if not within the definition of an ac- 
commodated party.* Therefore, although some courts torture the 
actual situation in order to hold that the third party is the only one 
accommodated,* others properly deny recovery to the bank.° 

In holding that there is sufficient benefit to the promisor, two 
modern cases ® overstep the commonly accepted bounds of consider- 
ation. They hold that where the maker as a stockholder of the bank 





36 See Witson, op. cit., 303: “... the informing function of Congress should 
be preferred to the legislative function.” 

87 See 2 Bryce, Mopern .DEMOCRACIES, 162. 

1 Want of consideration is a defense to suit by the payee. First Nat. Bank v. 
Felt, 100 Ia. 680, 69 N. W. 1057 (1897). 

2 Hurd v. Kelly, 78 N. Y. 588 (1879) (continuation in business as requested) ; 
Galena Nat. Bank v. Ripley, 55 Wash. 615, 104 Pac. 807 (1909) (forbearance 
of claim against defaulting officer); Neal v. Wilson, 213 Mass. 336, 100 N. E. 
544 (1913) (surrender of a claim). Cf. Cripple Creek State Bank v. Rollestone, 
70 Colo. 434, 202 Pac. 115 (1921). See 35 Harv. L. Rev. 880. 

3 “ Accommodation” is broadly defined as the lending of the maker’s name. 
See NecotrasLe InstRuMENTS Law, § 29. An accommodated party cannot re- 
cover on the note. Peterson v. Tillinghast, 192 Fed. 287 (6th Circ., 1911). 

4 Allen v. First Nat. Bank, 127 Pa. St. 51, 17 Atl. 866 (1889); Skagit State 
Bank v. Moody, 86 Wash. 286, 150 Pac. 425 (1915). 

5 In re Tasker’s Estate, 182 Pa. St. 122, 37 Atl. 924 (1897); First State Bank 
v. Morton, 146 Ky. 287, 142 S. W. 604 (1912) ; Smouse v. Waterloo Savings Bank, 
199 N. W. 350 (Ia., 1924). For the facts of this case, see RECENT CASES, infra, 
p. 255. Cf. Rankin v. City Nat. Bank, 208 U. S. 541 (1908). 

6 Union Bank of Brooklyn v. Sullivan, 214 N. Y. 332, 108 N. E. 558 (1915); 
People’s State Bank of Hartville v. Hunter, 264 S. W. 54 (Mo. App., 1924). For 
the facts of this case, see REcENT CAsEs, infra, p. 256. 
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derives an indirect benefit from his note because it maintains the ap- 
parent surplus, and consequently the value of his stock, there is con- 
sideration.’ The fallacy lies in taking too literally the “ benefit ” 
definition of consideration, and assuming that the promisor can give 
himself consideration for his promise. The “ benefit” must be an 
exchange for the promise.® Therefore a cause for making a promise, 
such as hope of gain or moral obligation, is not consideration.*° How- 
ever, sporadic cases indicate that the law of bills and notes may be 
less rigid on this point than that of simple contract." It is con- 
ceivable that the growing dissatisfaction with the doctrine of con- 
sideration * will. incline law courts toward the Roman Law doctrine 
of causa, which has influenced equity courts,’* and cause the adoption 
of some such basis for the obligation on commercial paper.** 

Parol evidence is admissible to show want of consideration *® or 
illegality.° Nevertheless, some courts assume, erroneously, that the 
parol evidence rule solves their problems,'’ because it excludes evidence 
to show an understanding that a transaction legally effective shall 
be merely nominal.‘® Their mistake lies in applying the rule to the 
cases under discussion on the highly artificial premise that a single 
transaction intended to have no legal effect is separable into two 
distinct transactions, one effectively creating liability and the other 
ineffectively attempting to destroy it.1° In truth the note is intended 
as a sham contract to deceive others. In such a case, the parol 





7 The reasoning is quoted infra, p. 256. See Dykman v. Keeney, 10 App. Div. 
610, 619, 42 N. Y. Supp. 488, 493 (1896); Reed v. First Nat. Bank, 23 Colo. 380, 
a Pac. 507, 509 (1897). Cf. Broderick v. Brown, 69 Fed. 497 (S. D. Cal., 
1895). 

8 See 1 Wittiston, Contracts, § 1024. 

® Williams v. Hasshagen, 166 Cal. 386, 137 Pac. 9 (1913). 

10 Widger v. Baxter, 190 Mass. 130, 76 N. E. 509 (1906); Williams v. Hass- 
hagen, supra, note o. 

11 Ricketts v. Scothorn, 57 Neb. 51, 77 N. W. 365 (1808) (gift of note to 
enable payee to quit work) ; Woodworth v. Veitch, 29 Ind. App. 589, 64 N. E. 932 
(1902) (accomplishment of the charitable object for which the note was given 
is consideration); Hyman v. Succession of Parkerson, 140 La. 250, 72 So. 953 
(1916). See Zechariah Chafee, “The Progress of the Law — Bills and Notes,” 
33 Harv. L. Rev. 255, 265. See 12 Harv. L. Rev. 506. 

12 See 1 Pace, CONTRACTS, 2 ed., § 656. 

18 See Roscoe Pound, “ Consideration in Equity,” 13 Int. L. Rev. 435; Roscoe 
Pound, “The Progress of the Law — Equity,” 33 Harv. L. Rev. 813, 834-837. 
Causa is some adequate reason for making a promise. 

14 The influence of the civil law in Louisiana may explain the result in a case 
identical with those under discussion. Interstate Trust & Banking Co. v. Irwin, 
138 La. 326, 70 So. 313 (1015). 

15 State Bank v. Pangerl, 139 Minn. 19, 165 N. W. 479 (1917). 

16 Morey v. Paladini, 187 Cal. 727, 203 Pac. 760 (1922). 

17 Arthur v. Brown, 91 S. C. 316, 74 S. E. 652 (1912); German American 
State Bank v. Watson, 99 Kan. 686, 163 Pac. 637 (10917). 

18 A parol agreement not to sue upon a note is inadmissible. Gunz v. 
Giegling, 108 Mich. 295, 66 N. W. 48 (1896); Western Carolina Bank v. Moore, 
138 N. C. 529, 51 S. E. 79 (1905). 

19 The same error in slightly different form is illustrated by cases which 
apply the rule that an executive officer has no power to make a binding agree- 
ment that the bank will not enforce a note. German American State Bank v. 
Watson, 99 Kan. 686, 163 Pac. 637 (1917). 
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evidence being offered to deny the existence of the contract rather 
than to alter its terms, the parol evidence rule is inapplicable.”° 

Some cases purport to apply the parol evidence rule where the sham 
is morally unjustifiable,7* and it has been suggested that the rule 
thus modified applies to the cases under discussion.2* This should 
be frankly recognized as an attempt to disguise, under the ill-fitting 
garb of an inapplicable rule of evidence, a broad public policy con- 
cerning illegal contracts. No argument should be necessary to sustain 
the proposition that a scheme to deceive the bank examiner with 
false assets is contrary to public policy. Public policy is generally 
opposed to aiding a party who founds his claim upon an immoral or 
illegal contract ** and therefore prevents recovery upon a note given 
in furtherance of an illegal purpose.?* Occasionally, however, it shifts 
its weight to the other side of the scales when to refuse enforcement 
of an agreement would produce the very results which the law seeks 
to guard against.?° So if the note were for consideration and other- 
wise valid apart from its illegality, it is arguable that it should be 
enforced at the suit of the receiver, because what makes it illegal 
is its tendency to produce the very loss to creditors which the suit 
attempts to prevent.2° But the contrary result is reached by a group 
of federal cases,?7 and to go further and say that public policy 
will not only enforce an illegal contract but will practically create 
one in order to enforce it, is to go far beyond the law of illegal 
contracts. 

When consideration cannot be found the bank usually fails to 
recover; 7° the receiver usually recovers. The actuating reason for 
the distinction is a policy to protect creditors.2® A legal reason is 
less apparent. Some courts are content to declare it against public 
policy that one who has defrauded the bank examiner and the creditors 





20 Southern Adv. Co. v. Metropole Co., 91 Md. 61, 46 Atl. 513 (1900) ; Coff- 
man v. Malone, 98 Neb. 819, 154 N. W. 726 (1915). See 69 U. or Pa. L. Rev. 
78. See 5 WicmMoreE, Evmence, 2 ed., § 2406. 

21 Town of Grand Isle v. Kinney, 70 Vt. 381, 41 Atl. 130 (1898) ; Supreme 
Lodge v. Dalzell, 205 Mo. App. 207, 223 S. W. 786 (1920). 

22 See 28 YALE L. J. 823. 

23 See 3 WILLISTON, ConTRACTS, §$§ 1629, 1630. 

24 Williams v. Turnbull, 65 Okla. 34, 162 Pac. 770 (1916); Johnson v. 
McMillion, 178 Ky. 707, 199 S. W. 1070 (1918). 

25 Thus a bank may be allowed to enforce a forbidden contract so that its 
assets will not be impaired. Gold Mining Co. v. Nat. Bank, 96 U. S. 640 (1877); 
England v. Commercial Bank, 242 Fed. 813 (8th Circ., 1917). Cf. Bowditch v. 
New England Life Ins. Co., 141 Mass. 292, 4 N. E. 798 (1886). 

26 Relief may be afforded to an innocent beneficiary whose trustee has entered 
into an illegal contract. See 3 Wi.iston, ConTrRActs, § 1790. 

27 Yates Center Nat. Bank v. Lauber, 240 Fed. 237 (D. Kan., 1915); Cutler 
v. Fry, 240 Fed. 238 (D. Kan., 1915); Yates Center Nat. Bank v. Schaede, 240 
Fed. 240 (D. Kan., rors), aff'd in 240 Fed. 241 (8th Circ., 1916). Accord, 
Clay County Bank v. Keith, 85 Mo. App. 409 (1900). 

28 Cases cited in note 5, supra. 

29 Even in denying recovery to the bank, some courts take pains to note that 
creditors are not prejudiced. See First Nat. Bank v. Felt, 100 Ia. 680, 685, 60 
N. W. 1057, 1058 (1897); First State Bank v. Morton, 146 Ky. 287, 293, 142 
S. W. 694, 697 (1912). 
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should escape liability.*° Others, analyzing further what they have 
in mind, hold that the maker is estopped to deny liability on the note. 
But the bank, being a party to the transaction, cannot plead that the 
maker is estopped. In general, the receiver is in no better position 
than the bank.*? Exceptions are made to this rule, however, in re- 
spect to matters wherein he represents creditors.** 

Can the creditors establish the elements of estoppel? ** By giving 
his note the maker causes a misrepresentation of the bank’s assets. 
The misrepresentation may reach creditors through various channels, 
among which are published statements of the bank and reports of 
the bank examiner, an official created by the public to protect creditors. 
The very continuance in business of a bank which would have been 
closed by the examiner but for the deception is in a sense a misrep- 
resentation. Many creditors may suffer change of position upon the 
faith of this misrepresentation. Is it fatal to estoppel that every 
creditor has not changed his position? Ordinarily the estoppel-as- 
serter cannot benefit by the change of position of another person.*® 
Where it becomes necessary to treat the estoppel-asserters as a class, 
however, a departure from this rule would seem justified; ** likewise, 
a prima facie presumption that some creditors have acted upon the 
faith of the misrepresentation.*7 Thus it may be possible to support 
many of the cases on the doctrine of estoppel.** But the limitations of 
the doctrine should not be ignored. Here it is founded upon loss to 
creditors. Therefore, it should not be invoked in a suit by the bank.*® 





80 See Pauly v. O’Brien, 69 Fed. 460, 461 (S. D. Cal., 1895); Lyons v. West- 
water, 181 Fed. 681, 682 (3rd Circ., 1910). 

81 Sickels v. Herold, 15 Misc. 116, 36 N. Y. Supp. 488 (1895), aff’d in 149 
N. Y. 332, 43 N. E. 852 (1896); Murphy v. Gumaer, 18 Colo. App. 183, 70 Pac. 
800 (1902). 

82 Steelman v. Atchley, 98 Ark. 294, 135 S. W. 902 (10911). See Hicu, 
RECEIVERS, 3 ed., §§ 204, 205. 

88 Franklin Nat. Bank v. Whitehead, 149 Ind. 560, 49 N. E. 592 (1898); 
State Bank of Pittsburg v. Kirk, 216 Pa. St. 452, 65 Atl. 932 (1907). See 5 
THompson, CorPoRATIONS, 2 ed., §§ 6388, 6306. 

84 For the necessary elements of estoppel, see Ewart, EsToppPet, 10. 

85 Heane v. Rogers, 9 B. & C. §77 (1829). 

86 In re General Provident Assurance Co., L. R. 9 Eq. 74 (1869). See Ewart, 
ESTOPPEL, 141, 142. 

87 See Water’s Appeal, 35 Pa. St. 523, 527 (1860). 

88 The weight of authority holds that the maker is estopped from asserting 
want of consideration against the receiver. Niblack v. Farley, 286 Ill. 536, 122 
N. E. 160 (1910); Prudential Trust Co. v. Cronin, 139 N. E. 645 (Mass., 1923). 
See also cases cited in note 31, supra. By misrepresentation to a prospective pur- 
chaser of his note a maker may estop himself from setting up a defense which 
would otherwise be available. Walker v. Hillyer, 124 Ga. 857, 53 S. E. 313 (1905). 

X bank in the process of formation borrowed some capital from Y bank to be 
represented to the auditor as the capital of X bank. Held, that Y bank is 
estopped as against the creditors of X bank to deny that the capital belonged to 
X bank. Golden v. Cervenka, 278 Ill. 409, 116 N. E. 273 (1917). Cf. Chicago 
Title & Trust Co. v. Central Trust Co., 144 N. E. 165 (Ill., 1924). 

39 One recent case seems improperly to have extended the doctrine of estoppel 
in allowing recovery to the bank. Cedar State Bank v. Olson, 226 Pac. 995 (Kan., 
1924). For the facts of this case, see RECENT Cases, infra, p. 256. It is submitted 
that this application of the doctrine is defensible only where the circumstances 
under which the paper is received are such that the bank is not chargeable with 
the knowledge of the officer who solicits it. 
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Nor should it be applied to the extent of the face value of the note 
where the caused loss is less.*® And finally, if there has been no 
caused loss, the suit should fail. The receiver sues to protect private 
rights, not to punish falsifiers. 





Jornt Savincs-BANK DEPOSITS AND RIGHTS OF SURVIVORSHIP 
THEREIN. — Although it is a common practice for a savings-bank de- 
positor, A, to deposit in an account payable to A or B,* another person, 
or the survivor, the law regarding the rights and liabilities thereby 
created is still confused.* Statutes govern the bank’s liability in most 
jurisdictions,* but there is an acute problem in the definition of the 
rights of the survivor and of the depositor’s estate. 

It is sometimes claimed that the survivor should have no interest, 
because as a transfer of an interest inter vivos, the transaction fails 
to meet technical requirements for a gift to B from A of a chose 
in action vested in A, or for a trust of which B can be beneficiary, 
and, as a testamentary disposition, the transaction fails to comply with 
the Wills Acts. Although these gift and trust theories are the 
usually accepted grounds on which the courts grant B an interest,® 
the criticism seems well founded. With the trust, there are two diffi- 
culties: (1) that the parties generally have no intention to create a 
trust: ®° (2) that for purposes other than its creation B’s interest is 
treated as if it were legal.? With a gift, there are the difficulties that 


40 On a technical view of estoppel, namely as a bar to a defense, the full 
value of the note could be recovered regardless of the extent of the loss. Tobey 
v. Chipman, 133 Allen (Mass.) 123 (1866). But the weight of authority recog- 
nizes that the principle of estoppel is essentially equitable, and therefore limits 
recovery to the amount lost by reason of the misrepresentation. Campbell v. 
Nichols, 33 N. J. L. 81 (1868); Payne v. Burnham, 62 N. Y. 71 (1875). 

1 Whether payable “To A and B,” or to “A or B” is immaterial. Att’y 
Gen’l v. Clark, 222 Mass. 291, 110 N. E. 299 (1915). See Brapy, Banx Deposits, 
§ 18. 

2 An idea of the state of the authorities may be obtained from the decisions 
collected in Banxinc L. J. Dic., 146. 

3 See the compilation of statutes in 9 Corn. L. Q. 48. 

4 See 33 YALE L. J. 93. 

5 Kelly v. Beers, 194 N. Y. 49, 86 N. E. 980 (1909); Drinkhouse v. Savings 
Society, 17 Cal. App. 162, 118 Pac. 953 (1911); Matthias v. Fowler, 124 Md. 
655, 93 Atl. 298 (1915); Blick y. Collins, 252 Pa. St. 56, 97 Atl. 125 (1916). 

6 Intention is purely a question of fact, but it seems clear that the average 
person using this device intends to give B a legal power to draw, and the legal 
right of survivorship. Since it is intended that B should be able to demand pay- 
ment from the bank, it is inconsistent with this intention to say that B has merely 
an equitable interest, and as a mere cestui could not compel the bank to pay him 
except through the trustee, or in reliance upon the defense of circuity of action 
as against A, the trustee. See 11 Car. L. Rev. 192. 

7 The real question in the law of trusts raised by such a deposit is whether 
B’s legal interest, purchased by A, is subject to a resulting trust in favor of A. 
In the main, this is entirely a question of fact, depending entirely on the ex- 
pressed intention of A. Where B is someone for whom A is under a duty to 
provide, however, as a wife or a child, presumably there is no resulting trust. 
If B is not in this group of persons, there is a presumption that B holds his 
joint interest in trust for A, and on A’s death the entire interest for A’s next of 
na Re Condrin, [1914] 1 I. R. 89, Scott, Cas. Trusts, 476. See 26 Harv. L. 

V. 547. 
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a valid delivery of the pass-book seems an essential element of a good 
gift in such a case,* although it is often as a fact not present, and that 
the donor retains such control of the res® as to invalidate the trans- 
action.’° 

But it would seem that a better analysis of the transaction indicates 
that B’s interest is not one transferred from A, either as a legal interest 
or as an equity, but is a legal interest directly created in B by the 
depositary’s promise to pay A or B, as joint obligees. Where both 
A and B sign the agreement of deposit with the bank, it is clear that 
the bank makes a direct promise to B.‘* But even if B is not per- 
sonally active in the matter, it seems the intention of the parties that 
the bank undertakes an obligation to B equivalent to that undertaken 
to A, so that either, with the pass-book, may draw upon the account. 
And in this country, a promisor may undertake a direct binding obliga- 
tion to an absent promisee for consideration furnished by a third 
party.* The transaction seems, therefore, not one of legal gift from 
A to B, but the purchase by A for A and B of a contract right against 
the bank to be held from its creation jointly by himself and B. That 
there may be such joint obligations entailing the right of survivorship 
is generally conceded.** 

If such is the inter vivos character of the transaction, it seems that 
the Wills Acts are not violated. The testamentary feature is that 
A has so disposed of his property that, although on his death it will 
go to B, until A dies he has a power to use it as he pleases. It is true 
that if A had made a conveyance of property upon trust for B, retain- 
ing a complete and minute control over the res by reserving a power 
to revoke pro tanto, B would be regarded as getting so slight and in- 
determinate an interest by the inter vivos transfer that the trust would 
be classified as in substance a testamentary disposition within the Wills 
Acts.14 The New York and Minnesota doctrine of “ tentative trust ” 





8 Booth v. Bank, 122 Cal. 19, 54 Pac. 370 (1808). 

® Wolfe v. Hoefke, 124 Wash. 495, 214 Pac. 1047 (1923). 

10 Courts purporting to follow the gift theory have nevertheless overlooked 
these requirements. Moore v. Finger, 131 App. Div. 399, 115 N. Y. Supp. 1035 
(1909). Cf. Dunn v. Houghton, 51 Atl. 71 (N. J. Ch., 1902). 

11 Bank v. Van Vlack, 141 N. E. 546 (Ill., 1923). For the facts of this case, 
see Recent CAsEs, infra, p. 255. 

12 There would seem to be the same presumption of the acceptance by B of 
title to this contract right, as in any case of a gift of a beneficial interest. It seems 
therefore that, if only one pass-book is issued for the joint account, B may demand 
it from A during A’s lifetime to enable B to draw. Commonwealth Trust Co. v. 
Du Mortimer, 193 Mo. App. 290, 183 S. W. 1137 (1916). 

18 See 1 Witiston, Contracts, § 344; 3 Minn. L. Rev. 348; 4 Minn. L. 
Rev. 72. In jurisdictions where opposition to the incident of survivorship had 
previously led to the abolition of joint interest, statutes protecting the bank, as in 
note 3, supra, have been construed to reéstablish joint interests in such situations. 
Re Rehfeld’s Estate, 198 Mich. 249, 164 N. W. 372 (1917); Bank v. Van Vlack, 
supra, note IT. 

In Appeal of Ballantine, 188 Pa. St. 33, 41 Atl. 448 (1898), a similar deposit 
was held to create a tenancy by the entirety. Cf. Craig v. Bradley, 153 Mo. App. 
586, 134 S. W. 1081 (1911). But the orthodox view is against any estates by 
entirety in personalty. Re Albrecht, 136 N. Y. 91, 32 N. E. 632 (1892). See 21 
Harv. L. Rev. 446; 33 Harv. L. Rev. 983; 19 Micn. L. Rev. 870. 

14 McEvoy v. Bank, 201 Mass. 50, 87 N. E. 465, Scott, Cas. Trusts, 211 
(1909); Bank v. McKenna, 168 Mo. App. 254, 153 S. W. 521 (1913). 
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—that if A deposits in a savings bank in trust for B, intending to 
reserve full control over the deposit until his death, and carries out 
that intention, an equitable interest will nevertheless vest in B at A’s 
death +* — is quite anomalous. But if A should convey on a trust for 
B, reserving a life estate, and the power only to revoke in toto, it would 
be considered that a sufficient interest had thereby vested in B so that 
the transaction would be inter vivos and not testamentary.*® In the 
joint deposit cases, while A retains a practical power of pro tanto 
revocation as great as in the first trust case, nevertheless, B has been 
vested with a present legal interest fully as great as A’s — an interest 
which seems quite as much to take the transaction out of the testa- 
mentary class as that which B holds in the cases in which A retains 
a power to revoke in toto the merely equitable estate given B. 

There seems much reason in policy to support this very possible 
position. The joint deposit scheme, it is true, is occasionally employed 
to avoid banking regulations and defraud creditors.’ But on the 
whole, it is an arrangement come to be regarded by people of small 
means and little legal knowledge as a way of designating where their 
pittances shall go after their deaths without the cost and the trouble 
of legal advice.* And it seems that the state might well relax the 
rigor of the Wills Acts to tolerate these “ poor men’s wills.” *® 





RIGHTS IN ORDINARY CORPORATE DIVIDENDS: SIGNIFICANCE OF DATE 
OF CLOSING TRANSFER Booxs. —It has become the almost universal 
practice of corporations in declaring dividends to make them payable 
to stockholders of record upon some future date. From that date 








15 Re Totten, 179 N. Y. 112, 71 N. E. 148 (1904); Matthews v. Bank, 208 
N. Y. 508, 102 N. E. 520 (1913); Walso v. Latterner, 140 Minn. 455, 168 N. W. 
353 (1918). Other jurisdictions have condemned the doctrine on the ground that 
it violates the Wills Act. Nicklas v. Parker, 71 N. J. Eq. 777, 61 Atl. 267 (1907). 
Cf. Morristown Trust Co. v. Capstick, 90 N. J. Eq. 22, 106 Atl. 391 (1919). See 
J. G. Bogert, “ Creation of Trusts by Bank Deposits,” 1 Corn. L. Q. 159, 170. 
See also 19 Harv. L. Rev. 207; 33 Harv. L. Rev. 692; 4 Minn. L. Rev. 56. 

Because of the doubtful soundness of the doctrine, the analogy is not invoked, 
except in so far as it is evidence of a feeling that there is a very strong policy 
in allowing the small and ignorant depositor to dispose of property which he 
wishes to control during his life, without complying with the strict requirements 
of the Wills Act. 

16 Kelly v. Parker, 181 Ill. 49, 54 N. E. 615 (1899); Robb v. Washington and 
Jefferson College, 185 N. Y. 485, 78 N. E. 359 (1906). 

17 See J. G. Bogert, supra, 1 Corn. L. Q. 159. ; 

18 See discussion in connection with nove 15, supra. 

19 Dispositions not testamentary for the purposes of the Wills Act may never- 
theless fall within the inheritance tax statutes as transfers taking effect at death. 
This is true in the case of the trust in which the creator reserves a life interest 
and general power to revoke. Bullen v. Wisconsin, 240 U. S. 625, Scott, Cas. 
Trusts, 225 (1916). Cf. Re Hoyt’s Estate, 86 Misc. 696, 149 N. Y. Supp. 91 
(1914). See 28 Harv. L. Rev. 334. And the statutes also cover the precise case 
handled in this Note, though B’s interest in the joint deposit is not defeated as 
being testamentary. Marble v. Jackson, 139 N. E. 442 (Mass., 1923). Cf. Matter 
of Cossitt, 204 App. Div. 545, 198 N. Y. Supp. 560 (1923) ; Compton v. Hendricks, 
154 Ga. 808, 115 S. E. 654 (1923). 
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until the date of payment, the transfer books are usually closed. A 
difficult problem arises when the title to the stock is transferred by 
sale or by descent between the date of the declaration of the dividend 
and the date of the closing of the books. Does the dividend belong to 
the person who owned the stock at the time of the declaration, at which 
time it accrued to him as a distinct credit apart from his ownership 
of the stock,” or is the transferee by sale or by descent beneficially 
entitled because he holds title at the time of the closing of the books? 
The question, because of its business nature, calls for a clear rule, 
both simple and certain. 

The directors of a corporation have wide discretion in deciding 
whether to declare a dividend or not, and except in rare cases where 
a court of equity will interfere to compel a declaration, a stockholder 
has no separate claim to the earnings of a corporation until the div- 
idend is declared.* Profits, as well as the other property of the corpora- 
tion, belong to the company and not to the stockholders. In the 
declaration also, the directors have a broad discretion to determine 
by their resolution the time of payment, the place of payment within 
certain limits, and the medium of payment.* Certainly as far as their 
own protection is concerned, they may also determine to whom they 
shall be bound to pay the dividend; *® and it would seem entirely 
within the corporate competence, if the corporation sees fit, to deter- 
mine who is to be beneficially entitled to the dividends. But does the 
usual declaration resolution attempt so to conclude the rights of other 
parties inter se, or is it a mere administrative regulation, which only 
determines the payees of the dividend checks? 

Two jurisdictions have recently adopted the view that the ordinary 
and usual declaration resolution in terms fixes the rights of the several 
parties in interest,® and that the stockholder of record on the day set, 
or one who takes derivatively through him before that day, is entitled 





1 This discussion applies chiefly to cases involving ordinary cash dividends. 
Somewhat different principles govern extraordinary cash dividends and stock 
dividends. See Staats v. Biograph Co., 236 Fed. 454 (2nd Circ., 1916). 

2 A case may be stated which will present the problem. Stock is settled —A 
for life, remainder to B. The corporation on January 1st declares a dividend 
payable on February rst, to stockholders of record on January 2oth. A dies on 
January 1oth. Does A’s estate receive the dividend or does it go to B? 

3 Goodwin v. Hardy, 57 Me. 143 (1869); Williams v. Western Uniofi Tel. Co., 
03 N. Y. 162 (1883); Equitable Life Assurance Soc. v. Union Pac: R. R., 212 
N. Y. 360, 106 N. E. 92 (1914); Staats v. Biograph Co., supra, note 1. 

# King v. Paterson etc. R. R., 29 N. J. L. 504 (1861); Equitable Life As- 
surance Soc. v. Union Pac. R. R., supra, note 3. See 6 FLeTcHer, Private Cor- 
PORATIONS, §§ 3675 et seq, 

5 Campbell v. Perth Amboy Ass’n, 76 N. J. Eq. 347, 74 Atl. 144 (1909). 

6 Richter & Co. v. Light, 97 Conn. 364, 116 Atl. 600 (1922); Nutter v. 
Andrews, 246 Mass. 224, 142 N. E. 67 (1923). For the facts of this case, see 
Recent Cases, infra, p. 261. Accord, Burroughs v. No. Car. R. R., 67 N. C. 
376 (1872), referred to in Lancaster Trust Co. v. Mason, 151 N. C. 264, 65 S. E. 
1015 (1909), as against the weight of authority, but not overruled; Ford v. Ford 
Mfg. Co., 222 Ill. App. 76 (1921). Cf. Lanning v. Tax Commissioner, 142 N. E. 
829 (Mass., 1924), where stock dividends were treated as accruing as income at 
the date of the closing of the books, for the purposes of the state income tax; 
Rose v. Barclay, 191 Pa. St. 594, 43 Atl. 385 (1899), where the transfer in terms 
carried the dividend with it. See 2 Coox, Corporations, 8 ed., § 539. 
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to the dividend.’ The rule so declared is one of convenience, con- 
firming the practices of the commercial world * and the conceptions of 
business men.’ But the reasoning does not seem entirely satisfactory. 
It is perfectly possible to interpret the corporate resolution thus 
phrased as intending merely to protect the corporation in paying the 
stockholders of record on the day set, and not to determine rights 
among the parties themselves. And such an interpretation would seem 
nearest the facts in the case of resolutions framed without special 
emphatic language. Suppose a trustee holds the legal record title, 
yet between the day of declaration and that of the closing of the books 
an equitable life tenant dies.‘° It seems inconceivable as a matter of 
fact that the corporate intent was directed to the determination of 
rights between the equitable remainderman and the executor of the 
life tenant, — that it went further than to protect the corporation in 
paying such a trustee or a recorded transferee from him. 

In such absence of a clear corporate intent, the rights between the 
parties should depend upon the ownership of the stock at the’ time 
when the corporation becomes a debtor for the dividend. It is well 
settled that the relation of stockholder and company gives way to a 
new relation of creditor and debtor,* upon the declaration of the 
dividend, even though payment be deferred, and as to this new debt 
the stockholder is held to be in the same position as any other creditor 
of the corporation,” so that if the dividend remained unpaid, he could 
prove for the amount thereof in subsequent bankruptcy proceedings.‘ 
Once having declared the dividend, the directors cannot successfully 





7 Richter & Co. v. Light, supra, note 6, where the transferee of stock after the 
date of declaration but before the closing of the books, though he was unable to 
record the transfer, was held entitled to the dividend. 

8 According to the rules and customs of the New York Stock Exchange, divi- 
dends declared pass with the stock until the time of the closing of the books. 
After that, the stock passes “ex dividend.” See Ruites or THE New York Stock 
Excuance, Art. 32; GorpMan, Stock ExcHANGE Law, 165; GREENWoop, AMER- 
ICAN AND ENGLISH StocK EXCHANGE PRACTICE, 301. Dealing in dividends is 
forbidden by the section of the Exchange Rules cited above. 

® Stock Exchange rules do not apply unless both parties are bound by them. 
Hopper v. Sage, 112 N. Y. 530, 20 N. E. 350 (1889). 

10 This was the situation in Nutter v. Andrews, supra, note 6. 

11 Wheeler v. Northwestern Sleigh Co., 39 Fed. 347 (E. D. Wis., 1889); Cogs- 
well v. Second Nat. Bank, 78 Conn. 75, 60 Atl. 1059 (1905), aff’d in 204 U. S. 1 
(1907); Wright v. Tuckett, 1 John. & H. 266 (1860); De Gendre v. Kent, L. R. 
4 Eq. 283 (1865). 

12 Tf the dividend remains unpaid at the date on which it is due, the stock- 
holder may sue for it. Wheeler v. Sleigh Co., 39 Fed. 347 (E. D. Wis., 1880) ; 
Cogswell v. Bank, 78 Conn. 75, 60 Atl. 1059 (1905), aff’d in 204 U. S. 1 (1907). 
The corporation in such a suit may set off debts due to it from the stockholder, 
who may similarly in a suit by the corporation to recover such sums set off his 
claim for unpaid dividends previously declared and overdue. Hagar v. Union 
Nat. Bank, 63 Me. 509 (1874). See 6 FLETCHER, PrivATE CorPORATIONS, § 3697; 
2 Coox, Corporations, 8 ed., § 544. 

18 When the directors have merely declared the dividend, the corporation is 
simply a debtor to each stockholder for the amount due to him. Insolvency does 
not affect this right. Hunt v. O’Shea, 69 N. H. 600, 45 Atl. 480 (1899) ; McLaren 
v. Crescent Planing Mill Co., 117 Mo. App. 40, 93 S. W. 819 (1906). However, 
where the fund for the payment of the dividend has been distinguished from the 
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revoke it, since such action would disturb a vested creditor’s right in 
the stockholders at the time of the declaration.‘* The underlying prin- 
ciples of the cases, therefore, clearly favor a rule that in the absence of 
corporate intent to control the beneficial ownership of the dividends, 
the right to the dividend as a separate asset would accrue to the 
beneficial owner of the stock at the time of the declaration ,’* and 
remain in him until it passed from him by its transfer *® or descent *’ 
entirely distinct from that of the stock itself. Sales of stock inter 
vivos may pass the dividend with the stock either by express con- 





general mass of the corporation’s funds, the fund becomes a trust fund for the 
payment of the dividend unaffected by the subsequent insolvency of the corpora- 
tion, and those entitled to the dividend take precedence in the payment of claims 
therefor. King v. Paterson etc. R. R., 29 N. J. L. 504 (1861); McLaren v. 
Crescent Planing Mill Co., supra. 

14 Beers v. Bridgeport Spring Co., 42 Conn. 17 (1875); McLaren v. Crescent 
Planing Co., supra, note 13. See 6 FLETCHER, PRIVATE CORPORATIONS, § 3654. 
Contra, Ford v. Easthampton Rubber Thread Co., 158 Mass. 84, 32 N. E. 1036 
(1893). In this case, the declaration of the dividend was revoked within a few 
hours of its passage by a second vote of the board of directors before news of 
the earlier vote had been communicated to the public or to the stockholders. 
This revocation was held valid on the ground that no stockholder had changed 
his position in reliance upon the declaration. If the declaration had been made 
public, however, it could not have been revoked, said the court. It has been 
held that a stock dividend may be revoked, since it merely changes the number of 
shares of stock that each stockholder owns without giving him any substantial 
additional value. Staats v. Biograph Co., 236 Fed. 454 (2nd Circ., 1916). See 
1 Macuen, Mopern Law oF CorporatTIONs, § 601. 

15 Matter of Kernochan, 104 N. Y. 618, 11 N. E. 149 (1887); Hopper v. Sage, 
112 N. Y. 530, 20 N. E. 350 (1889). See also cases in note 11, supra. Even the 
cases supporting the date of closing of the books as determining the rights of the 
parties purport to support this view. See note 6, supra. 

16 An interesting problem is raised by contracts to sell stock; either absolute 
but executory, or optional at the will of one of the parties. Where the agree- 
ment is binding upon both parties, and a dividend is subsequently declared, but 
before the completion of the contract, it is usually held that the dividend goes 
to the purchaser. La Fountain & Woolson Co. v. Brown, 91 Vt. 340, ror Atl. 
26 (1917); Bank of Waverly v. Daily, 103 Neb. 7, 170 N. W. 183 (1918); Black 
v. Homersham, 4 Ex. D. 24 (1878), holding that the completion of the purchase 
relates back to the time when the contract was made. Contra, Gilfallan v. Gil- 
fallan, 168 Cal. 23, 141 Pac. 623 (1914). Where stock is deliverable at the option 
of the seller, and a dividend is declared after the contract but before completion, 
the dividend belongs to the seller. Hopper v. Sage, 112 N. Y. 530, 20 N. E. 350 
(1889). Where there is a contract to sell on demand, the seller is entitled to all 
dividends declared before demand. Bright v. Lord, 51 Ind. 272 (1875). So 
where stock is delivered in escrow. Clark v. Campbell, 23 Ut. 569, 65 Pac. 406 
(1901). See 6 FLETCHER, PrivATE CorPoRATIONS, § 3701. These cases seem in 
accord with the general principle that a right vests in the beneficial owner of the 
stock at the time of the declaration. 

17 Under the Federal Estate Tax, the dividend is not taxed apart from the 
stock, unless the decedent dies after the books close, on the ground that before 
that time, the stock reflects the value of the dividend. Dividends are not taxed 
unless declared prior to the death of the testator. At first sight, this would appear 
to support the view that the closing of the books determined the rights of the 
parties. The rule may be explained as a convenient method of estimating the 
value of the dividend which in stock exchange quotations is naturally included in 
the market price of the stock until the books close, but not later. See Estate Tax 
Regulations 37, Art. 13; Regulations 63 (Treas. Dec. 3384), Art. 13; Treas. Dec. 
2483 (1917). 
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tract,!® or by reference to a prevailing custom,’® as in the case of those 
bound by the rules of the various stock exchanges. In cases of devolu- 
tion,2® however, unless it is clearly the corporate intent that the 
closing of the books should be a condition precedent to the vesting of a 
creditor’s right in the holder at the time of the declaration, or that 
such right, having vested, should divest upon a change of benefi- 
cial ownership of the stock before the closing of the books, there is 
no reason for varying the general rule that the declaration fixes the 
rights of the parties. 

The cases with few exceptions support the interpretation of the 
closing of the books as a mere administrative act.** For the most 
part they ignore it,”* and go into the substantial rights of the parties 
as determined by ownership at the time of the declaration and by any 
subsequent act of that owner. These cases are not entirely satis- 
factory, for it is hard to say from them how far the courts would go in 
refusing to interpret the terms of the declaration resolution as influ- 
encing the substantive rights of the parties. Where dividends are 
declared long in advance, for instance, it may well be argued that the 
directors must have contemplated changes in the beneficial ownership 
before the date of closing of the books.”* If such a resolution were 





18 Rose v. Barclay, 191 Pa. St. 594, 43 Atl. 385 (1899). 

19 Clive v. Clive, Kay, 600 (1854). A provision of the company’s by-laws 
prevented dividends from being paid to those who were no longer stockholders. 
This case involved the question whether the testator or the devisee of the stock 
got the dividend declared before but payable after the testator’s death. It was 
held that the by-law governed and that the devisee took. 

20 No question of apportionment of the dividend between the life tenant and 
the remainderman arises here, for presumably the dividend or the funds from 
which it was paid were earned before the declaration. Even where the life 
tenant dies before the dividend is declared, it has been held in jurisdictions where 
apportionment statutes are in force that they do not apply to ordinary dividends. 
Granger v. Bassett, 98 Mass. 462 (1868); McKeown’s Estate, 263 Pa. St. 78, 106 
Atl. 189 (1919). Cf. Re Muirhead, [1916] 2 Ch. 181. See 2 Perry, Trusts, 6 
ed., 88 544, 556. 

21 Matter of Kernochan, 104 N. Y. 618, 11 N. E. 149 (1887) ; Hopper v. Sage, 
112 N. Y. 530, 20 N. E. 350 (1889) ; Western Securities Co. v. Silver King Mining 
Co., 57 Ut. 88, 192 Pac. 664 (1920) ; Ford v. Snook, 205 App. Div. 194, 199 N. Y. 
Supp. 630 (1923); Wheeler v. Northwestern Sleigh Co., 39 Fed. 347 (E. D. Wis., 
1889) (semble). Cf. United States v. Guinzberg, 278 Fed. 363 (2nd Circ., 1921). 
In this case dividends were held to accrue to the stockholder as income at the 
date of declaration. As the Income Tax of 1913 took effect after that date, the 
dividends were not taxable. 

22 See Matter of Kernochan, supra, note 21; United States v. Guinzberg, 
supra, note 21. In both cases, although it made no difference to the decision, the 
date of declaration rather than the date of closing of the books was treated as 
determining the rights of the parties. 

23 See Ford v. Ford Mfg. Co., 222 Ill. App. 76 (1921). In this case the cor- 
poration declared a dividend payable in twelve monthly installments to “ stock- 
holders of record on the last day of the previous month.” It was held that the 
stockholder at the time of declaration, who later transferred his interest, was 
not entitled to dividends after transfer. The case seems clearly right. Be- 
cause of the provision for monthly payments extending over a period of time, it 
was probably contemplated that the date of closing the books would determine 
the rights of the parties, for any other rule would result in the corporate stock’s 
being almost useless as an income-paying investment to prospective purchasers 
for the term covered by the declaration. The case seems to recognize the general 
principle declared by the cases cited in note 21, supra. 
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to state clearly that it was intended to determine these rights as of 
the date of the closing of the books, it would be impossible to say 
that the corporation had not competently made such a determination. 
It is submitted that the ordinary dividend declaration shows no such 
clear intent. 





Tue APPROPRIATION POWER: CONSTITUTIONALITY OF INDEFINITE 
APPROPRIATIONS. — A state legislature enacts an “ annual”? emer- 
gency appropriation of such sums as may be necessary to meet the 
operating expenses of state institutions, payable out of the general fund 
on certification of three named officials that such moneys are needed 
to carry on the ordinary regular work of the institution and that no 
other fund is available for the purpose. Is such an act an appropria- 
tion? If it is, has the legislature therein improperly delegated its 
powers to the executive? A recent Wisconsin case* holds that such 
a statute is constitutional, but the question is by no means settled. 

The statute “ appropriates ” “such sums as may be necessary ” to 
carry on “ordinary regular work.” It prescribes no definite sum, 
fixes no maximum, provides no measure by which the amount can be 
ascertained. In those jurisdictions in which the constitution’ ex- 
pressly requires an appropriation to be specified, such an act would 
be necessarily ineffective. But in what is perhaps the majority of 





1 The statute in question was passed in 1915. Can a legislature in session nine 
years ago appropriate funds from the state treasury of 1924? Eschweiler, J., 
dissenting in State v. Zimmerman, infra, note 3, at pp. 830, 831, thought that it 
could not. The question is beyond the scope of this Nore. 

2 See 1923 Wis. Srar., § 20.74. The full text of the statute reads, “ There is 
annually appropriated such sums as may be necessary, payable from any moneys 
in the general fund or other available funds not otherwise appropriated, as an 
emergency appropriation to meet operating expenses of any state institution, 
department, board, commission or other body for which sufficient money has not 
been appropriated to properly carry on the ordinary regular work. No moneys 
shall be paid out under this appropriation except upon the certification of the 
governor, secretary of state and state treasurer that such moneys are needed to 
carry on the ordinary regular work of the institution, department, board, com- 
mission or other body for which the moneys are to be used and that no other 
appropriation is available for that purpose. .. .” 

3 State ex rel. Board of Regents of Normal Schools v. Zimmerman, Secretary 
of State, 197 N. W. 823 (Wis., 1924). For the facts of this case, see RECENT CAsEs, 
infra, p. 256. 

4 See N. Y. Const., Art. 3, § 21; Onto Consr., Art. 2, § 22; Mp. Consrt., Art. 3, 
§32; Oxia. Const., Art. 5, §55. The New York provision reads, “... and 
every such law making a new appropriation, or continuing, or reviving an appro- 
priation, shall distinctly specify the sum appropriated, . . .” 

5 Compare the statutory pravisions in 1920 CaL. Pox. Cone, § 433, cl. 17; 1918 
Conn. Gen. Star., § 57. The California provision reads, “... no warrant must 
be drawn unless authorized by law, and upon an unexhausted specific appropria- 
tion provided by law to meet the same. ...” The efficacy of such statutes is 
doubtful. Suppose the California legislature passes an unspecified appropriation. 
The two acts would seem to be in direct conflict, and the one last enacted, being 
the latest expression of the legislative intent, must control. People v. Auburn 
& Y. J. Turnpike Co., 122 Cal. 335, 55 Pac. 10 (1898). There may be, of course, 
such repeal of previous legislative enactments by virtue of totally or partially 
inconsistent provisions in later statutes. See Wood v. United States, 16 Pet. 
(U. S.) 342, 362, 363 (1842). 
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jurisdictions, the constitutional provision is modeled from that of the 
Federal Constitution which merely states, “ No money shall be drawn 
from the treasury except in consequence of appropriations made by 
law. . .”® In these the authorities are divided on the fact of “ appro- 
priation” by such a statute, some reading into the constitution an 
unwritten requirement of specification,’ others allowing the legislature 
to make an indefinite provision.® 

Eventually, of course, the question is the interpretation of local 
constitutions, but in the light of the well-accepted governmental 
theories behind all of them, it would seem that the more rigorous 
interpretation is correct. It is undoubtedly true that as a matter of 
governmental efficiency an elastic provision, adaptable at the hands 
of competent officials to immediate purposes, is a far more practical 
way of meeting the problem of emergencies than the awkward machinery 
of special legislation to amend fixed appropriations. But behind this 
simple constitutional provision there is a background of distrust of 
the executive’s power over finances, characteristic of popular govern- 
ment; of demand that the revenues contributed by the public be 
disbursed in detail by that department of government most fully rep- 
resenting it; of an eagerness for a certain check upon possible ex- 
travagance and inefficiency of officials. Against this background the 
provision was framed, and might be reframed today.® In State v. Hen- 
derson ?° it was suggested that these arguments go to the policy of such 
legislation rather than to the power to enact it, and that if such statutes 
are in truth mischievous, then correction is for the legislature rather 
than the court. But it would seem that the policy of the constitution 
itself is contravened by legislation cutting down the people’s 
control over appropriations intended to be preserved to them by- the 
constitution, and that the courts must declare such acts without the 
powers granted to the legislature. In the light of these considerations, 
it seems difficult to say that the provision to make available to the 
executive an indefinite fund for indefinite purposes — with no limita- 
tion as to amount but the size of the current general fund, and no 
limitation as to object but use for “ ordinary regular work ” — is such 
an appropriation as the constitution anticipated. And since the prac- 





6 See U. S. Const., Art. 1, § 9, cl. 7. The corresponding clause in the con- 
stitution of Wisconsin, construed in connection with this problem in State v. 
Zimmerman, supra, note 3, reads, “ No money shall be paid out of the treasury 
except in pursuance of an appropriation by law.” See Wis. Consrt., Art. 8, § 2. 
ye also Int. Const., Art. 4, §17; Pa. Const., Art. 3, § 16; Nev. Const., Art. 4, 

10. 

7 State ex rel. Davis v. Eggers, 29 Nev. 469, 91 Pac. 819 (1907). See Holmes 
v. Olcott, 06 Ore. 33, 44, 189 Pac. 202, 205 (1920). 

8 Henderson v. Board of Comm’rs, 129 Ind. 92, 28 N. E. 127 (1891); State 
ex rel. Turner v. Henderson, 199 Ala. 244, 74 So. 344 (1917) ; State v. Zimmerman, 
supra, note 3. 

® See 1 Brack. Comm., Tucker ed., 362. The ideas behind this provision 
are akin to those that established the custom in England that all money bills 
must originate in the House of Commons as being more directly representative 
of the people. See Coorey, ConstiruTionat Limirations, 7 ed., 188. This 
privilege was assured to the House of Representatives in the Federal Constitution. 
See U. S. Consr., Art. 1, § 7. 

10 199 Ala. 244, 74 So. 344 (1917). 
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tical advantages can be approximated by the judicious application of 
maximums there seems no necessity to escape from such an inter- 
pretation." 

Moreover, even if the act be an appropriation under the constitu- 
tions, it yet seems that, in giving the executive the power to specify 
expenditures under it, the legislature is violating the constitutional 
maxim against the delegation of law-making powers. A recent NoTE 
in this Review * has pointed out that, despite a considerable meta- 
morphosis, the maxim, at least as applied in the Supreme Court de- 
cisions, requires that the legislature have exercised its own powers 
as fully as the situation permits in laying down a standard to limit 
the discretion of the administrative official.1* While discretion left 
to the executive to determine emergencies may be within the class of 
acts fitly delegated,’* it hardly seems that the legislature has exhausted 
its potentialities of direction to the executive with no limit on the 
amount of his expenditures but the contents of the treasury, and no 
limitation on the object other than the endless possibilities of “ ordi- 
nary regular work.” Some specification of a maximum or other ascer- 
tainable limit seems quite essential. 





RECENT CASES 


ADMIRALTY — JURISDICTION — WRONGFUL DeatH Act — DEATH ON LAND 
Causep BY INJURY ON NAVIGABLE WaTeRS. — The deceased, while working 
as a stevedore on a vessel in the Savannah River, was injured as a result of 
the alleged negligence of the ship and her master. He was taken ashore and 
there he died shortly afterwards in consequence of the injuries so received. 
His widow brings this libel under a Georgia statute which creates a right of 
action in the widow for the death of her husband. Held, that since the 
injury was inflicted on the vessel, admiralty has jurisdiction. Judgment for 
the plaintiff. The Samnanger, 298 Fed. 620 (S. D. Ga.). 

If, in a suit brought under a state statute providing for an action for 





11 There is always the danger of the legislature’s designating too liberal maxi- 
mums. But at least the amount of the appropriation is definitely known, and 
that knowledge enables the public to keep its finger on the legislative pulse and 
through its representatives to curb flights of expenditure that are outside the 
bounds of good sense. 

12 See 37 Harv. L. Rev. 1118. 

18 The general rule in the United States Supreme Court seems to be that a 
statute is not unconstitutional as a delegation of legislative power if it acts upon 
a subject as far as practicable and leaves to the administrative only the duty of 
bringing about the result sought to be achieved. Buttfield v. Stranahan, 192 
U. S. 470 (1904); Butte City Water Co. v. Baker, 196 U. S. 119 (1905). It is 
extremely interesting to note that the Supreme Court of the United States has 
never declared an act of Congress unconstitutional on this ground. See Felix 
Frankfurter and James M. Landis, “ Power of Congress over Procedure in Crim- 
inal Contempts in ‘Inferior’ Federal Courts,” 37 Harv. L. Rev. 1010, 1013, 
note 11, 1016, note 27. 

14 Field v. Clark, 143 U. S. 649, 681 (1892) (approving as constitutional part 
of a tariff act which empowered the president under certain conditions to suspend 
certain provisions thereof). 
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wrongful death, the deceased has been injured on navigable waters but has 
died on shore, the question arises whether or not admiralty has jurisdiction. 
It has been suggested that a distinction should be taken between the two 
types of these statutes, classifying on the one hand those which are strictly 
survival statutes, and on the other those which create a new right of action 
in the beneficiary. In the first class, the jurisdiction of admiralty is admitted. 
Hamburg-Amerikanische Gesellschaft v. Gye, 207 Fed. 247 (5th Circ.) In 
the second class, however, it is urged that admiralty has no jurisdiction as 
the cause of action arose wholly on land. Ryley v. Philadelphia & R. 
Ry. Co., 173 Fed. 839 (E. D. N. Y.). See HucHes, ApmrRa.ty, 2 ed., 113. 
However this argument loses sight of the fact that the wrongful act and the 
substantial injury occurred within admiralty jurisdiction, and the weight of 
authority supports the view that admiralty has jurisdiction even where the 
statute creates a new right of action in a survivor. The Chiswick, 231 Fed. 
452 (sth Circ.); The Anglo-Patagonian, 235 Fed. 92 (4th Circ.). This is in 
harmony with those cases which hold that if the deceased is injured in one 
state and dies in another, the wrongful death act of the state in which the 
injury occurred applies. Van Doren v. Penn. R. R. Co., 93 Fed. 260 (3rd 
Circ.); Rudiger v. Chi., St. P. M. & O. Ry. Co., 94 Wis. 191, 68 N. W. 
661; Louisville & N. R. R. Co. v. Williams, 113 Ala. 402, 21 So. 938. Cf. 
Hoodmacher v. Lehigh Valley R. R. Co., 218 Pa. St. 21, 66 Atl. 975. 


ADMINISTRATIVE LAW — PROCEDURE — CONSTITUTIONALITY OF STATUTE 
FAILING TO CLOTHE ADMINISTRATIVE BOARD WITH PowER TO IssUE Com- 
PULSORY Process.— The relator was a practising physician. Proceedings 
were taken against him under a Missouri statute before the state board of 
health for unprofessional and dishonorable conduct, and his license was re- 
voked. (1919 Mo. Rev. Stat., § 7336.) Due notice of the proceeding was 
given, and the relator appeared and submitted evidence in the form of 
depositions; but the board denied his motion asking for the subpoena of 
witnesses, on account of lack of authority under the statute to issue com- 
pulsory process. The relator then obtained a review of the proceedings in 
the circuit court, and challenged the constitutionality of the statute on that 
ground, as denying him due process of law. The circuit court denied his 
motion to quash the record, and he appealed. Held, that the statute is 
constitutional. Judgment affirmed. State ex rel. Hurwitz v. North, 264 
S. W. 678 (Mo.). 

It has long been settled that a hearing in a court of justice is not a sine 
qua non of due process of law. A hearing before an administrative tribunal 
may be sufficient. Nor is the statute creating such a tribunal unconstitu- 
tional if it purports to make a decision by the tribunal final. Reetz v. 
Michigan, 188 U. S. 505. Such a decision will be conclusive upon the courts 
unless the proceedings were manifestly unfair. Kwock Jan Fat v. White, 
253 U. S. 454. In general, the common considerations of fair play implied 
in the requirement of due process demand only proper notice and an op- 
portunity to be heard. Smith v. State Board of Medical Examiners, 140 Ia. 
66, 117 N. W. 1116. There is no sanctity in particular forms of procedure, 
and a change in form is not a denial of due process. Hurtado v. California, 
110 U. S. 516. So also rules of evidence may be changed by statute to 
conform to new requirements. Jones v. Brim, 165 U. S. 180. The funda- 
mental consideration is that the person proceeded against should be per- 
mitted to present his case. Though a denial of an opportunity for oral 
argument would probably be improper, a person who has submitted his case 
upon written briefs, and asked for no oral argument, cannot later complain. 
Smith v. Hitchcock, 226 U. S. 53. The proceedings in the principal case 
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complied with every reasonable demand for fairness. There is no reason to 
suppose that the findings of an administrative tribunal, based on written 
evidence, are as a general proposition less thorough or reliable than the 
findings of a jury of laymen on the basis of the evidence of witnesses whose 
presence could be compelled. For a more general discussion, see E. F. 
Albertsworth, “ Judicial Review of Administrative Action,” 35 Harv. L. REv. 
127; C. W. Pound, “Constitutional Aspects of American Administrative 
Law,” 9 Am. Bar AssNn. J. 400, 413. 


ARBITRATION — VALUERS ACTING FOR BOTH VENDOR AND PURCHASER — 
LiaBILITy FOR NEGLIGENCE.— The plaintiff seller and the buyer agreed 
upon the defendants, a firm of surveyors and valuers, to estimate the value 
of the plaintiff's growing timber. The plaintiff seeks to recover for the 
alleged negligent survey by the defendants, because of which the plaintiff 
received £1514 less than the true value of the timber. The question of 
liability, if negligence should later be proved, was submitted to the court. 
Held, that the defendants were in the position of quasi-arbitrators and 
so were not liable for negligence. Judgment for the defendant. Boynton 
v. Richardson’s, 59 L. J. (N. S.) 569 (K. B.). 

A “valuer” or an “appraiser” does not enjoy the immunities of an 
arbitrator but must exercise his calling with due skill. Turner v. Goulden, 
L.R.9 C. P. 57. Cf. In re Dawdy, 15 Q. B. D. 426. Courts have great 
difficulty in distinguishing an arbitrator from a mere appraiser. It is 
sometimes said that the function of an arbitrator is to settle disputes, while 
that of a valuer is to prevent them from arising. Leeds v. Burrows, 12 
East, 1; Re Carus-Wilson and Greene, 18 Q. B. D. 7. But even in cases 
of valuation there is at least a dispute by anticipation. Chambers v. Gold- 
thorpe, [1901] 1 Q. B. 624. The absence of facts in the report makes 
it impossible to question the finding of the judge that the defendants were 
in the position of quasi-arbitrators. Cf. Guild v. Atchison T. & S. F. Ry., 
57 Kan. 70, 45 Pac. 82. In England it is well settled that an arbitrator 
is not answerable in damages for a failure to use due care. Papa v. Rose, 
L. R. 7 C. P. 32, 525; Tharsis Sulphur Co. v. Loftus, L. R. 8 C. P. 1; 
Chambers v. Goldthorpe, supra; Stevenson v. Watson, 4 C. P. D. 148. The 
same result is reached in this country. Phelps v. Dolan, 75 Ill. 90; 
Hutchins v. Merrill, 109 Me. 313, 84 Atl. 412. In the United States an 
arbitrator is not liable even for a fraudulent conspiracy with one of the 
parties. Jones v. Brown, 54 Ia. 74, 6 N. W. 140; Hoosac Tunnel Dock 
Co. v. O’Brien, 137 Mass. 424. But English courts probably would not 
protect the fraudulent arbitrator. See Lendon v. Keene, [1916] 1 K. B. 
904, 900. See RusseLt, ARBITRATION AND AWARD, 11 ed., 202. Courts 
protect arbitrators because such quasi-judicial officers should not be influ- 
enced in their decision by the risk of a lawsuit. Hoosac Tunnel Dock Co. 
v. O’Brien, supra. This is an extension of the immunity which is granted 
to judges. Stevenson v. Watson, supra. Cf. Lange v. Benedict, 73 N. Y. 
12. The propriety of protecting arbitrators from civil liability might well 
be questioned. A possible distinction could be made between arbitrators 
selected by the parties and those appointed by the court. Where there 
exists a contract between the injured party and the arbitrator, it is pos- 
sible to say that negligent conduct amounts to a breach of contract. Sav- 
ings Bank v. Ward, 100 U. S. 195. The rule of immunity might exclude 
the implication of a promise by the arbitrator to use due care but it would 
seem ineffective to render an express promise invalid. Where the con- 
tract relation is between the arbitrator and the buyer, the seller might get 
relief upon the basis of a third party contract. See Glanzer v. Shepard, 
233 N. Y. 236, 241, 135 N. E. 275, 276. If the theory of action in the 
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English cases is that the injury is caused by the negligent use of language, 
there would probably be no recovery even if arbitrators were held to a 
duty of due care. See Derry v. Peek, 14 App. Cas. 337, 373; Le Lievre v. 
Gould, [1893] 1 Q. B. 491. See 14 Harv. L. Rev. 66. But see Glanzer v. 
Shepard, supra. See Francis H. Bohlen, “ Affirmative Obligations in the 
Law of Torts,” 44 Am. L. REG. 337, 374. 


BANKS AND BANKING— Joint Deposirs — RIGHTS OF THE SURVIVOR. — 
A deposited money in the savings department of the plaintiff bank, A 
and B, her sister, signing at the time an agreement with the bank that 
this account should be payable upon the order of either, and on the death 
of one, to the survivor. The pass-book, without which money could not 
be withdrawn from the bank, never left the possession of A. On the death 
of A, the bank filed a bill of interpleader against B and the executor of A’s 
estate. An Illinois statute (1919 Laws, § 634) provides that under such an 
agreement and joint deposit, the debt of the bank may be discharged by 
payment to the survivor. From a decree in favor of B, the executor appeals. 
Held, that a joint deposit to the account of the depositor, another, or the 
survivor between them, creates a valid joint interest in the other party. 
Decree affirmed. Bank v. Van Viack, 141 N. E. 546 (Iil.). 

For a discussion of the principles involved, see NoTES, supra, p. 243. 


Bitts AND Notes — CHECKS — IMPLIED WARRANTIES IN SALES OF NoN- 
NEGOTIABLE CHECKS.— The defendant sold several non-negotiable checks 
to the plaintiff, who received payment from the drawee bank. The plaintiff 
was obliged to pay the drawer, from whom the checks had been obtained 
by fraud. He then sued the defendant for money received to the plaintiff’s 
use. Held, that there was an implied warranty in the sale of the checks, 
against fraud in their inception. Judgment for the plaintiff. Commercial 
Bank of Australia v. Barnett, [1924] Vict. L. R. 254. 

The common-law warranties in the sale of negotiable instruments have 
been carried over into the Uniform Negotiable Instruments Law, the Bills 
of Exchange Act, and the similar Australian legislation. See BRANNAN, 
NEGOTIABLE INSTRUMENTS Law, 3 ed., §§ 65, 66; CHALMERS, BILLS OF 
ExcHANGE Act, 8 ed., §§ 55, 58; 3 AUSTRALIAN Comm. Stat. 290. The 
usual statutes providing for implied warranties in sales of chattels do not 
cover things in action, as the latter do not come within the definitions of 
“goods.” See Unirorm Sates Act, § 76; Sate or Goons Act, § 62. 
However, at common law, the transferor impliedly warrants the validity of 
a non-negotiable note. Wood v. Sheldon, 42 N. J. L. 421. There is also 
an implied warranty of genuineness in the sale of a land warrant. Tyler 
v. Bailey, 71 Ill. 34. The seller of a tax bill impliedly warrants that there 
is a valid and subsisting claim. Miners’ Bank v. Burress, 164 Mo. App. 
690, 147 S. W. 1110. Similarly there is an implied warranty of genuine- 
ness in the sale of an account. Gilchrist v. Hilliard, 53 Vt. 592. In the 
principal case it seems sound to imply a warranty that non-negotiable 
checks will not be subject to any existing defect of fraud, which as effectu- 
re defeats the purpose of the purchaser as if the check were a mere 

orgery. 


BILLs AND Notes — ConSIDERATION. — The plaintiff made notes payable 
to a bank at the request of the cashier for the sole purpose of temporarily 
replacing notes representing excess loans, in anticipation of examination by 
the bank examiner. The bank examiner treated the notes as assets. Later 
the plaintiff sued the bank in equity for cancellation of the notes on the 
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ground that they were for the accommodation of the bank, and the bank 
counterclaimed for the amount of the notes. A decree was rendered for 
the plaintiff. Held, that the notes were for the accommodation of the bank 
and therefore unenforcible by it. Decree affirmed. Smouse v. Waterloo 
Savings Bank, 199 N. W. 350 (Ia.). 

The defendant, wife of a bank director, gave her note to the bank for 
the purpose of replacing notes representing excess loans and making the 
bank examiner believe it to be an asset of the bank. The bank sued upon 
the note. Judgment was given for the defendant. Held, that the defend- 
ant was estopped from asserting a secret understanding that she was not 
to be held liable. Judgment reversed. Cedar State Bank v. Olson, 226 
Pac. 995 (Kan.). ‘ 

The bank examiner, having discovered a shortage in a bank, ordered the 
cashier, who was a stockholder, to make it up. The cashier, asserting that 
the shortage was due to an error, gave his note to the bank to make ac- 
counts balance until he could find the error. No error was found. An 
assignee of the bank sued upon the note and recovered judgment. Held, 
that there was consideration in the possible benefit to the cashier as a 
stockholder. Judgment affirmed. People’s State Bank of Hartville v. 
Hunter, 264 S. W. 54 (Mo. App.). 

The court in the last case reasoned as follows: “He [the cashier] knew, 
unless the state banking department was satisfied concerning this shortage, 
his bank would be required to reduce the amount of its shown surplus. To 
reduce the surplus of a bank tends to impair its credit, and with impaired 
credit the stock of the bank, some of which he personally owned, would 
suffer loss.” 

For a discussion of the principles involved, see NoTEs, supra, p. 230. 


CONSTITUTIONAL LAW — APPROPRIATIONS — REQUIREMENT OF SPECIFICA- 
tion. —A Wisconsin statute “annually appropriates” such sums as may 
be necessary, payable from the general fund, or other available funds not 
otherwise appropriated, as an emergency appropriation to meet the operat- 
ing expenses of various state institutions for which sufficient money has 
not been appropriated to carry on the ordinary regular work. No moneys 
are to be paid out except upon certification of the governor, secretary of 
state, and state treasurer, that such moneys are needed to carry on the 
ordinary regular work of the institution and that no other appropriation is 
available for the purpose. (1923 Wis. StatT., § 20.74.) The need of money 
for text-books in a state school was duly presented to the board. The 
secretary of state refused to sign the certification and later to audit the 
voucher for the expenditure. The state on the relation of the school board 
brought mandamus to compel the audit. To the defendant’s return on the 
ground that the statute was unconstitutional in that the appropriation was 
not for a definite sum, and was a delegation of the legislative powers to 
the executive, the state demurred. Held, that an appropriation, unspecified 
as to amount and purpose, may be valid. Demurrer sustained and writ 
granted. State ex rel. Board of Regents of Normal Schools v. Zimmer- 
man, Secretary of State, 197 N. W. 823 (Wis.). 

For a discussion of the principles involved, see NoTES, supra, p. 250. 


CoNnsTITUTIONAL LAw— DveE Process or Law: Settinc AsipeE AWARD 
or CoMMISSIONERS IN CONDEMNATION Suit. —A Delaware statute provided 
that in condemnation proceedings an associate judge should appoint five 
free-holders residing in the district as commissioners to assess the damages 
to the owner, and that the judge should set aside their award if it was 
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grossly improper or if they were guilty of misconduct in their proceedings. 
(32 De. Laws, c. 160, § 52.) Land of the complainant was condemned 
by the defendant board of education in accord with the statute, and the 
judge denied an application to set aside the award of the duly appointed 
commissioners, finding that it was not grossly improper. The complainant 
filed this bill alleging that the statute restricting the court’s power to set 
aside the award of the commissioners is a violation of the due process 
clause, and asking that the defendants be enjoined from taking possession 
of the land. The defendants demurred. Held, that the statute is con- 
stitutional as the legislature was not bound to grant any appeal at all, and 
could therefore limit the right granted as it chose. Demurrer sustained. 
Huber v. Steel, 125 Atl. 673 (Del.). 

Although the right of eminent domain is an inherent attribute of sov- 
ereignty, the proceeding to assess damages under a constitution requiring 
compensation is judicial in its nature. Jn re Buffalo, 139 N. Y. 422, 34 
N. E. 1103; In re Milwaukee Light Co., 142 Wis. 424, 125 N. W. 903. 
See Monongahela Nav. Co. v. United States, 148 U. S. 312, 327. Since 
compensation in condemnation suits was assessed by means other than by 
a common-law jury before the adoption of the various constitutions, assess- 
ment of damages by jury trial is not essential. Bauman v. Ross, 167 U. S. 
548, 595; Petition of Mt. Washington Road Co., 35 N. H. 134. See 2 
Lewis, EMINENT Domain, 3 ed., § 509; CooLEy, CoNSTITUTIONAL LIMITA- 
TIONS, 7 ed., 817. Some courts hold that the setting aside of an award of 
commissioners or jurors in condemnation suits is governed by the prin- 
ciples which control the setting aside of a verdict’ in a common-law action. 
Ill. Cent. R. R. Co. v. Normal, 175 Ill. 562, 51 N. E. 781; King v. Min- 
neapolis U. R. R. Co., 32 Minn. 224, 20 N. W. 135; Richmond v. Williams, 
114 Va. 698, 77 S. E. 492. See 2 Lewis, op. cit., § 776. However, the fact 
that a board of commissioners is usually composed of persons who have 
peculiar knowledge of the situation, and who have had an opportunity to 
view the premises, entitles the award to greater weight. Texas & P. Ry. 
Co. v. Wilson, 108 La. 1, 32 So. 173; Cranford Paving Co. v. Baum, 97 
Va. 501, 24 S. E. 906. It has been held that an award of commissioners 
will not be disturbed unless it is clear that they have proceeded upon er- 
roneous principles or have been influenced by passion or prejudice. Matter 
of Manhattan Ry., 74 App. Div. 341, 77 N. Y. Supp. 416; Louisville & N. 
R. R. Co. v. Ingram, 12 Ky. L. Rep. 456, 14 S. W. 534. Thus the statute 
in the principal case is within the bounds of the common law in the re- 
striction which it places upon the power of the court to set aside the 
award. Consequently, the court was right in holding that the statute did 
not conflict with the due process clause. See Long Island Water Co. v. 
Brooklyn, 166 U. S. 685, 604. Cf. Appleby v. Buffalo, 221 U. S. 524; 
Tucker v. Paris, 99 S. W. 1127 (Tex. Civ. App.). However, the court 
reached its decision on the ground that, as the legislature could have made 
the award of the commissioners final, it might make any restriction on the 
power to set aside the award. This premise may be questioned, for it has 
been held that, even though a statute makes an award conclusive, it may be 
set aside for fraud or misconduct on the part of the commissioners. 
Matter of Buffalo & P. R. R. Co., 32 Hun (N. Y.) 289; Matter of Prospect 
Park & C. 1. R. R. Co., 24 Hun (N. Y.) 199. 


CoNSTITUTIONAL Law — DvE Process — VALIDITY OF STATUTE LIMITING 
NuMBER OF AGENTS OF INSURANCE ComPANY.— The Washington constitu- 
tion provides: “No law shall be passed granting to any citizen, class of 
citizens, or corporation, other than municipal, privileges or immunities 
which, upon the same terms, shall not equally belong to all citizens or 
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corporations.” (Art. 1, § 12.) A Washington statute (1923 Sess. Laws, 
c. 26) provided that an insurance company, authorized to write fire or 
marine insurance, might appoint, for the purpose of effecting such insurance 
in its corporate name, not more than two licensed agents in any city of 
more than fifty thousand inhabitants, and not more than one agent in any 
other city, township, village, or school district. The same statute author- 
ized insurance agents or brokers to employ any number of licensed solicitors 
to receive and forward applications for insurance, and to collect premiums, 
—the agent to be responsible for the solicitor’s acts while so engaged. 
In October, 1923, the plaintiff Ferrell, a formerly licensed agent of the 
plaintiff insurance company in the city of Tacoma, was refused a license 
on the ground that two persons had already been licensed as agents of the 
plaintiff company in that city. In an action thereupon brought by Ferrell 
and the company against the insurance commissioner for his refusal, the trial 
court rendered judgment for the defendant. The plaintiffs appealed. Held, 
that the statute limiting the number of licensed agents violates the quoted 
section of the state constitution and also the Fourteenth Amendment of 
the Federal Constitution, as it is not a reasonable regulatory measure. Judg- 
(Wa gpa Northwestern Nat. Ins. Co. v. Fishback, 228 Pac. 516 
Wash.). 

The economic welfare of the state is so dependent upon a well-ordered 
insurance system as to bring the statutory regulation of that system within 
the scope of the police power. Northwestern Nat. Life Ins. Co. v. Riggs, 
203 U. S. 243; German Alliance Ins. Co. v. Lewis, 233 U. S. 389. Difficulty 
arises, however, in determining the extent to which such regulation is reason- 
able. The Supreme Court has recognized the power of state legislatures to 
make the licensing of real-estate, insurance, or security brokers dependent 
upon the applicant’s business integrity. Hall v. Geiger-Jones Co., 242 U. S. 
539; La Tourette v. McMaster, 248 U.S. 465; Bratton v. Chandler, 260 U.S. 
110. See N. W. MacChesney, “Legal Regulation of the Personnel of 
Business,” 1923 Pa. Bar Assn. REP. 256. But if the issuance of the license 
depends upon a factor which bears no relation to the public welfare, there 
is an arbitrary restriction on the individual’s liberty to contract. Hauser 
v. North British & Merc. Ins. Co., 206 N. Y. 455, 100 N. E. 52. The major- 
ity so regard the statute in the principal case. But a different approach is 
possible. The power to issue insurance may be limited to corporations. 
Commonwealth v. Vrooman, 164 Pa. St. 306, 30 Atl. 217. Similar con- 
siderations of public security and state supervision may require that a 
company vest in one responsible person in each community the power to 
bind the company. It seems clear that the limitation of a corporation’s 
power to contract is not void merely because the opportunity of an indi- 
vidual to contract freely with the corporation is thereby hampered. Ger- 
man Alliance Ins. Co. v. Lewis, supra; Nat. Union Fire Ins. Co. v. Wan- 
berg, 260 U. S. 71. Cf. Nutting v. Massachusetts, 183 U. S. 553; People 
v. Beakes Dairy Co., 222 N. Y. 416, 119 N. E. 115. Furthermore, the 
legislation in question imposes no numerical limit or arbitrary qualification 
upon solicitors of insurance. Cf. State v. Walker, 48 Wash. 8, 92 Pac. 
775; Wyeth v. Board of Health, 200 Mass. 474, 86 N. E. 925. It is true 
that the validity of “ police-power ” legislation is frequently a question of 
social policy resting on local considerations of fact. See Henry W. Biklé, 
“ Judicial Determination of Questions of Fact Affecting the Constitutional 
Validity of Legislative Action,” 38 Harv. L. Rev. 6. See also 37 Harv. 
L. Rev. 1125. But it is submitted that the court in the principal case 
might well have hesitated before disregarding a statute which three of the 
court’s members found reasonably adapted to serve a public purpose. 
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CONSTITUTIONAL LAW — SEPARATION OF POWERS — POWER OF CONGRESS 
To Compe, TESTIMONY WHEN INVESTIGATING CONDUCT OF ADMINISTRATIVE 
OrFiciats.— The United States Senate passed a resolution providing for 
the formation of a committee to investigate the alleged failure of Harry M. 
Daugherty, Attorney General of the United States, properly to carry on 
certain prosecutions, and to report to the Senate any improper activities 
of the Attorney General or his assistants. The committee was empowered 
to require testimony and secure evidence. The committee demanded certain 
records from the petitioner, M. S. Daugherty, and ordered him to appear 
to give testimony. ‘The petitioner refused. The Senate then adopted 
a resolution commanding the Sergeant-at-Arms to take the petitioner into 
custody, stating that the testimony of the petitioner was necessary in order 
that the committee might properly execute its functions, “and. obtain 
information necessary as a basis for such legislative and other action as 
the Senate may deem necessary and proper.” The petitioner was taken 
into custody under a warrant issued by the Senate. The petitioner applied 
for a writ of habeas corpus. Held, that the Senate has no power to compel 
testimony in an investigation which is not made for legislative purposes 
and which examines the personal conduct of an administrative official. 
Petitioner discharged. Ex parte Daugherty, 299 Fed. 620 (S. D. Ohio). 

For a discussion of the principles involved, see Notes, supra, p. 234. 


CoNTEMPT — PUNISHMENT FOR CONTEMPT — JuRY TRIAL OF CONTEMPT 
CASES UNDER CLayton Act. — The petitioners were striking employees of 
an interstate railway. A preliminary injunction had been granted against 
them. Subsequently, contempt proceedings for violations of the injunction 
were instituted against them in a federal district court. The Clayton Act, 
in § 20, in substance provides that restraining orders in actions between 
employers and employees be allowed only in certain specified cases; in § 21, 
that any one disobeying a lawful writ of a United States court, if the act 
done by him is also a crime, shall be proceeded against as is later provided; 
in § 22, that in all cases within the purview of the Act such trial may be 
by the court, or, upon demand of the accused by a jury. (38 Star. at L. 
730.) Petitioners applied for a jury trial under §22. The District Court 
denied the application. The Circuit Court of Appeals affirmed the decision, 
holding that while § 22 is mandatory, it is unconstitutional as curtailing the 
inherent power of the court to punish for contempt. The court also held 
that to be entitled to a jury trial under § 22, the defendants must be 
“employees” under § 20; this was said not to be the case here as the 
employer was an interstate railway, bound to continue its operations in the 
public interest and therefore not on an equal footing with its employees, 
and that since the scale of wages had been fixed by the Railroad Labor 
Board, the strike, in effect, was against the Board, a government instru- 
mentality. (Michaelson v. United States, 291 Fed. 940 (7th Circ.).) The 
Supreme Court allowed a writ of certiorari. Held, that the statute is con- 
stitutional as a permissible regulation of the contempt power; and that 
existence of the status of employment at the time of the contumacious act 
is not a prerequisite to the application of the provisions for jury trial. 
Michaelson v. United States, U. S. Sup. Ct., Oct. Term, 1924, Nos. 246 and 
234. 

The Supreme Court emphatically rejects the lower court’s interpretation 
of the Act. “To say that railroad employees are outside the provisions of 
the statute, is not to construe the statute, but to engraft upon it an excep- 
tion, not warranted by its terms.” They point out that the Labor Board 
was not an employer but an arbitrator whose determination had only the 
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force of moral suasion. The power to punish for contempt, while inherent 
in courts, and not to be abrogated or rendered practically inoperative, is 
held to be subject to legislative regulation. The limits of such regulation, 
however, are not defined. See Felix Frankfurter and James M. Landis, 
“Power of Congress over Procedure in Criminal Contempts in ‘ Inferior’ 
Federal Courts,” 37 Harv. L. Rev. toro. See 37 Harv. L. REv. 486; 36 
ibid., 1012; 21 ibid., 161. Cf. 13 tbid., 615. 


CONTRACTS — ILLEGAL CONTRACTS — AGREEMENT TO Pay COUNTY FOR 
SpectaL Porice Protrection.— During a strike at the defendant’s col- 
lieries, the defendant’s manager, not satisfied with the offer of plaintiff's 
superintendent of police to furnish a mobile force to protect the mines, 
arranged with him for a garrison of police to live at the mines, and agreed 
to pay for it. In an action on the contract the court below found that the 
protection offered would have been sufficient. From a judgment for the 
plaintiff, the defendant appeals. Held, that the contract was neither illegal 
nor void for lack of consideration. Appeal dismissed. Glamorgan County 
Council v. Glasbrook Bros., 131 L. T. R. 322 (Ct. App.). 

A contract to pay extra compensation to a public officer for performing 
a duty imposed by law is invalid both as lacking consideration and as con- 
travening public policy. Matter of Russell’s Application, 51 Conn. 577; 
Smith v. Whildin, 10 Pa. St. 39. See 1 WiLuiston, Contracts, § 132; 
DoNNELLY, Pusitic Contracts, § 97. But for services extending beyond 
the scope of legal duty an action may be maintained. England v. Davidson, 
11 A. & E. 856; Studley v. Ballard, 169 Mass. 295, 47 N. E. 1000; Reif 
v. Page, 55 Wis. 496, 13 N. W. 473. See MecHem, Pustic OFFICERS, 
§ 376. In the principal case, however, even admitting that adequate pro- 
tection could have been secured by the cheaper means of a mobile force 
of police, the plaintiff’s claim rests rather on the method by which it per- 
formed its duty than on the rendering of any services beyond the scope 
of its duty; and the degree of effort expended seems immaterial. Hatch 
v. Mann, 15 Wend. (N. Y.) 45. As a practical matter, moreover, the 
public interest in efficient and impartial police protection demands a more 
definite and workable distinction between valid and invalid consideration 
than that here set up between ordinary and special protection. Cf. St. 
Louis, I. M. & S. R. Co. v. Grafton, 51 Ark. 504, 11 S. W. 702. See 
Glamorgan Coal Co. v. Glamorganshire Standing Joint Committee, [1916] 
2 K. B. 206, 229. See Goodyear v. Brown, 155 Pa. St. 514, 518, 26 Atl. 
665, 666. The decision derives some support, however, from the common 
practice of hiring policemen to guard valuables and keep order at weddings, 
bazaars, football games, etc. And statutes requiring public service and 
other corporations to pay special policemen appointed at their request 
are somewhat analogous. See 1921 Mass. Gen. Laws, c. 159, § 95; 1918 
N. Y. Consot. Laws, c. 35, §§ 20, 24. 


ConTRACTS — RESTRAINT OF TRADE —CovENANT BY Municipatity Not 
To Compete WitH Pusiic Service CorporaTIoN.— The plaintiff water 
company contracted to build a waterworks system for the city of Newark. 
By one clause of the contract the city agreed not to furnish water to 
consumers in a certain area outside the city limits and the water company 
promised not to supply any persons or corporations within the municipality. 
The city had a surplus of water which it had contracted to sell to a town 
within the restricted area. The water company sought to enjoin the city 
from performing this contract. A motion to dismiss the bill was granted. 
Held, that the contract was unenforcible as in restraint of trade. Last 
Jersey Water Co. v. City of Newark, 125 Atl. 578 (N. J. Ch.) 
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The interest of the individual in freely carrying out his trade was empha- 
sized in early decisions on restraint of trade. Mitchell v. Reynolds, 1 P. 
Wms. 181, 189; Alger v. Thatcher, 19 Pick. (Mass.) 51, 54. Modern 
authorities, especially in the United States, stress the public interest in 
freedom of competition. Contracts in restraint of trade are upheld only 
when they are reasonable and are ancillary to a transaction which is fostered 
by the law. Clark v. Needham, 125 Mich. 84, 83 N. W. 1027. See United 
States v. Addyston P. & S. Co., 85 Fed. 271, 280 (6th Circ.). See 3 WILLIs- 
TON, CONTRACTS, § 1636. Thus the desirability of enabling an owner to sell 
his property advantageously supports a reasonable limitation upon the 
buyer’s right to compete with the seller’s business as well as a reciprocal 
promise on the buyer’s part. Nat. Ben Co. v. Union Hospital Co., 45 Minn. 
272, 47 N. W. 806; Hodge v. Sloan, 107 N. Y. 244, 17 N. E. 335. But in 
transactions involving public service corporations, in the absence of com- 
plete government regulation, the policy favoring unrestricted competition 
outweighs the interest in freedom of contract. Accordingly, the courts 
place such corporations under a duty to give equal service to the public 
and refuse to enforce contracts which limit competition. Chicago Gas Co. 
v. People’s Gas Co., 121 Ill. 530, 13 N. E. 169. See W. Va. Trans. Co. v. 
Pipe Line Co., 22 W. Va. 600, 625. See 3 WILLISTON, op. cit., § 1651. In 
the principal case statutes expressly authorized the municipality to sell 
surplus water to adjacent cities. See N. J. Comp. Srat., Municipal Corp., 
8§ 663, 667, 670. While the defendant was perhaps under no duty to 
extend its water service beyond its corporate limits, the court rightly 
recognized that the enforcement of a restraint upon the power to make such 
an extension would be inimical to the interest of the public within and 
without the municipality. 


CorPoRATIONS — DivipENDS — THE EFFECT OF CLOSING OF THE STOCK 
TRANSFER Books Upon RIGHTS IN ORDINARY DIVIDENDS OF LIFE TENANT 
AND REMAINDERMAN. — The testator gave shares in a corporation to the 
plaintiff in trust for the testator’s daughter for life, with remainders over. 
The daughter died on February 17, 1922. Certain dividends were declared 
by the directors before the death of the daughter, but payable to stock- 
holders of record at a date later than the death, and actually coming due 
and payable still later. The plaintiff brings a bill for instructions as to 
whether to pay the dividend to the executor of the daughter or to the 
remainderman. Held, that dividends declared payable to holders of record 
on a future day accrue to the person beneficially entitled to stock at the 
day of closing of stock transfer books. So ordered. Nutter v. Andrews, 
246 Mass. 224, 142 N. E. 67. 

For a discussion of the principles involved, see NoTEs, supra, p. 245. 


DIsTRICT AND PROSECUTING ATTORNIES — L1ABILITY FOR MALictous Pros- 
ECUTION UNDERTAKEN WITH KNOWLEDGE OF PLAINTIFF’S INNOCENCE. — In 
an action for malicious prosecution, against a prosecuting attorney and 
others, the complaint alleged that the defendants had maliciously instituted 
criminal proceedings against the plaintiff knowing that the plaintiff was in- 
nocent of the charge. The defendant prosecuting attorney demurred. From 
a judgment sustaining the demurrer and dismissing the action the plaintiff 
appealed. On the first argument the judgment was reversed. (Watts v. 
Gerking, 222 Pac. 318 (Ore.).) Held, on reargument, that the former de- 
cision be set aside and the judgment sustaining the demurrer be affirmed. 
Watts v. Gerking, 228 Pac. 135 (Ore.). 

It is usually held that a judicial officer is subject to civil action for 
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malicious conduct only if he acts without jurisdiction of the subject-matter; 
otherwise he is immune from civil action, although jurisdiction on the facts 
of the case was lacking or was exercised improperly. Bradley v. Fisher, 13 
Wall. (U. S.) 335; Cottam v. Oregon City, 98 Fed. 570 (D. Ore.); Fath v. 
Koeppel, 72 Wis. 289, 39 N. W. 539. In some states a stricter rule as to 
jurisdiction is applied to inferior judicial officers. See Broom v. Douglass, 
175 Ala. 268, 273, 57 So. 860, 862; Skeffington v. Eylward, 97 Minn. 244, 
105 N. W. 638. See Cootey, Torts, 2 ed., 489 e¢ seg. Grand jurors are 
held not liable for malicious conduct in the course of their proceedings. 
Hunter v. Mathis, 40 Ind. 356; Turpen v. Booth, 56 Cal. 65; Sidener v. 
Russell, 34 Ill. App. 446. On the question of the civil liability of a 
prosecuting attorney, it has been urged that, since his duty is to prosecute 
only those whom he thinks may be guilty, he is exceeding his jurisdiction 
and is not immune when he prosecutes maliciously without probable cause. 
Yau v. Carden, 23 Hawaii, 362. On the other hand it is argued that the 
prosecuting attorney is immune from civil liability on grounds of policy, in 
spite of malice and lack of probable cause. Smith v. Parman, 101 Kan. 115, 
165 Pac. 663; Griffith v. Slinkard, 146 Ind. 117, 44 N. E. too1. The latter 
view seems more likely to result in fearless prosecution of suspected 
offenders. 


EvipENCE — Hearsay: AGAINST INTEREST — ADMISSIBILITY OF TESTIMONY 
IN Prior Suit AS ADMISSION OF PARTY THEN OFFERING IT.—In a prior 
suit against a third party, involving the validity of a patent of 1906, the 
present plaintiff introduced experts to testify that the patent was workable. 
In the present action for infringement of a later patent, the defense was 
set up that this later patent was anticipated by the patent of 1906. The 
plaintiff now contended that the patent of 1906 was unworkable; and to 
establish its validity the defendant sought to read in evidence the expert 
testimony presented by the present plaintiff in the former action. The 
trial court ruled that the evidence was inadmissible, and gave judgment 
for the plaintiff. The defendant appealed. Held, that viva voce evidence 
introduced on behalf of a party is not admissible against that party in 
subsequent proceedings as an admission of the facts testified to. Judgment 
affirmed. British Thomson-Houston Co. v. British Insulated and Helsby 
Cables, Lid., [1924] 2 Ch. 160. 

Statements of third persons constitute admissions of a party only if 
he has authorized or adopted them, and whether he has done so is a 
question of fact. See 2 WicMorE, EvipENCE, 2 ed., §§ 1069, 1075. The 
court concluded that because the testimony in question was oral, and its 
contents not known in advance by the plaintiff, he did not in fact adopt it. 
The converse proposition has been asserted, that if the evidence is written 
and its contents known to the party introducing it, it is necessarily adopted 
by him. See Brickell v. Hulse, 7 A. & E. 454, 456. But it would seem 
clear that not every written statement introduced in evidence is adopted. 
Hovey v. Hovey, 9 Mass. 216. The true distinction is not between oral 
and written evidence; under certain circumstances oral testimony may con- 
stitute an admission. The party’s silence when the testimony is given is 
no adoption of it. Wéilkins v. Stidger, 22 Cal. 231; Patty v. Salem Flouring 
Co., 53 Ore. 350, 96 Pac. 1106. But when a party introduces evidence, 
oral or written, to prove an ultimate fact, it would seem tantamount to 
an assertion of the truth of that fact. If the same party, on the witness 
stand in a subsequent action, takes a position inconsistent with the fact 
thus asserted, the evidence he formerly introduced seems clearly ad- 
missible to impeach his veracity. Bageard v. Consolidated Traction Co., 
64 N. J. L. 316, 45 Atl. 620; Becker v. Philadelphia, 217 Pa. St. 344, 66 Atl. 
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564. And it should be admissible, like any other admission, as affirmative 
evidence of the ultimate fact to prove which it was formerly introduced. 
Richards v. Morgan, 4 B. & S. 641. See Evans v. Merthyr Tydfil Urban 
Council, [1899] 1 Ch. 241, 250, 251. On this principle it would seem that 
the trial court should have admitted the experts’ testimony as an admission 
that the earlier patent was workable. 


Income Taxes — WHAT Is INCOME— CREATION OF CREDIT AS INCOME. 
— The respondent was a director of a company of which all ordinary stock 
was held by the directors. Each year since 1911 the directors added to a 
reserve fund, for equalizing dividends, with provisions for the payment of 
a proportional share therefrom to any stockholder who retired or to the 
estate of any who died. In 1919 the directors voted to distribute this fund 
among the stockholders, payable in cash. Each director had an account 
with the company upon which he was accustomed to draw at his convenience, 
and the payments from the reserve fund were credited to these accounts, 
and there drew interest. The Income Tax Act of 1918, § 5 (3) (c) pro- 
vided that income should be liable to super-tax for the year in which it was 
“ receivable,” notwithstanding that it accrued in whole or in part before that 
year. The tax commissioners held that these credits were not taxable under 
this section. The Crown appealed. Held, that the credits were taxable. 
Appeal allowed. Commissioners of Inland Revenue v. Doncaster, 131 L. T. 
R. 317 (K. B.). 

Income tax statutes are generally construed to include only gains actually 
realized, i.e., money or its equivalent in hand, as opposed to potential in- 
come. Tennant v. Smith, [1892] A.C. 150. See Hays v. Gauley Mt. Coal 
Co., 247 U. S. 189, 192; Eisner v. Macomber, 252 U. S. 189, 207. See 
BLAcK, FEDERAL TAXES, 4 ed., § 33. See J. H. Beale, “ Stockholders and the 
Federal Income Tax,” 37 Harv. L. REv. 1, 3; Edwin R. Seligman, “ Are Stock 
Dividends Taxable,” 9 Am. Econ. REv. 517, 530. See, contra, R. M. Haig, 
“ The Conception of Income,” FEDERAL INCOME Tax 1, 18 (Col. Univ. Press, 
1921). Thus stock dividends, which postpone realization of gains already 
accrued, have been held not taxable as income. Eisner v. Macomber, 252 
U. S. 189; Tax Comm’rs v. Blott, [1921] 2 A.C. 171. Contra, Tax Comm’r 
v. Putnam, 227 Mass. 522, 116 N. E. 904. Cf. Lynch v. Hornby, 247 U. S.. 
339; Hyde v. Holmes, 198 Mass. 287, 84 N. E. 318. See E. H. Warren, 
“ Taxability of Stock Dividends as Income,” 33 Harv. L. Rev. 885; T. R. 
Powell, “ Income from Corporate Dividends,” 35 ibid., 363. See 31 ibid., 
787; 36 ibid., 1032. In such cases, the stockholder can hardly be said to have 
realized on his gains, since they are still entirely at the disposal of the 
company and subject to the risks of its business. See Eisner v. Macomber, 
supra, at 211. See J. H. Beale, supra, 37 Harv. L. Rev. 1, 8.' But revenue 
paid in other forms than money, e.g., in bonds, or in stock of another 
corporation, may be taxable as income. Doerschuck v. United States, 274 
Fed. 739 (E. D. N. Y.); Peabody v. Eisner, 247 U. S. 347. See Hoimes, 
INCOME TAX PROCEDURE, 1923 ed., 424. A credit may well be regarded as 
income realized or receivable when, as in the principal case, nothing pre- 
vents withdrawal by the taxpayer of the sum credited. U. S. Treas. Off. 
Dec. 290; 1 Cum. Bull. 542. See Montcomery, INCOME Tax PROCEDURE, 
1923 ed., 704. Cf. U. S. Treas. Reg. 45, Art. 53, 54; 1921 Income Tax 
Service, par. 696. On an analogy with the equitable principle which regards 
as done what ought to be done, actual reduction to possession of a sum in 
substance already paid is not required, since this rests so completely in the 
volition of the taxpayer. See Hotmes, op. cit., 420. The United States 
Revenue Act of 1921 has expressly so provided in this situation. See 42 
Stat. aT L. 229; 1923 U. S. Comp. Start. Supp., § 6336 1/8 b (e). 
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LEGACIES AND DevisESs — ADEMPTION — EFFECT OF SUBSTITUTION OF 
SHares AT New Par VALUE IN SAME CoMPANY. — The testator specifically 
bequeathed a hundred and fifty shares of stock in a certain corporation to 
J. Before the testator’s death the corporation voted to reduce the par value 
of its shares from $100 to $20, and to issue additional shares at the new 
par value. The testator exchanged each of his old shares for five of the 
new issue. The executor of the testator’s estate brings suit against the lega- 
tees for a construction of the will. Held, that the bequest passes the 
corresponding par value of the new shares. Fidelity Title and Trust Co. v. 
Young, 125 Atl. 871 (Conn.). 

A specific legacy will not be adeemed by a mere formal change in the 
subject-matter. Oakes v. Oakes, 9 Hare, 666. See 3 WoERNER, ADMINIS- 
TRATION, 3 ed., § 446. See 25 Harv. L. Rev. 391. Most courts profess to 
accept the principle that ademption depends on the non-existence of the 
thing bequeathed, and not on the intention of the testator to extinguish the 
bequest. Ametrano v. Downs, 170 N. Y. 388, 63 N. E. 340. Contra, Stout 
v. Hart, 7 N. J. L. 414. See, contra, 3 WoERNER, op.’ cit., § 446. See 20 
Harv. L. Rev. 239. In practice, however, the desire to carry out the be- 
quest and prevent an ademption has led some courts to treat as formal 
changes that are really substantial. Thus a specific bequest of stock in 
corporation A has been held to pass stock in corporation B issued in lieu 
thereof after a reorganization of A, or a merger of A with other corpora- 
tions. Jn re Peirce, 25 R. I. 34, 54 Atl. 588; Re Humphreys, 60 Sol. J. 
105 (Ch. D.); Matter of Bradley’s Estate, 119 Misc. 2, 194 N. Y. Supp. 
888. Cf. In re Slater, [1907] 1 Ch. 665. See 2 Cook, CorporATIONS, 8 ed., 
§ 306. A bequest of a deposit in bank A which is withdrawn and placed in 
bank B has been held not adeemed, though this would seem to change the 
very essence of the chose which was bequeathed. Prendergast v. Walsh, 
58 N. J. Eq. 140, 42 Atl. 1049; Matter of Howard’s Estate, 46 Misc. 204, 
094 N. Y. Supp. 86. A change in the security for or evidence of a chose 
has been properly held not to adeem the legacy. Ford v. Ford, 23 N. H. 
212. Cf. Beck v. McGillis, 9 Barb. (N. Y.) 35, 58. In the instant deci- 
sion the holding that there was no ademption by the subdivision of the 
shares of the original corporation would seem correct even under a strict 
application of the principle. Re Greenberry, 55 Sol. J. 633 (Ch. D.). 
Cf. In re Lane, 14 Ch. D. 856. 


PowERS — EXTINGUISHMENT OF POWER APPENDANT BY BANKRUPTCY OF 
THE DoneEE.— Under the will of B, and an agreement with the other 
beneficiaries, C was entitled to a share of the income from a residuary 
trust fund, and at his death a share of the principal was to go to his 
executor to be paid as he should by will direct, and if he should die intestate, 
it was to go to his representatives to be distributed as part of his estate. 
C became bankrupt, and F, his trustee in bankruptcy, brought a bill in 
equity to obtain possession of C’s interest in B’s estate. Held, that C 
had a vested equitable remainder, defeasible by the exercise of his appendant 
power of appointment; that C’s interest passed to F; and that the power 
of appointment was extinguished by C’s bankruptcy. Forbes v. Snow, 140 
N. E. 418 (Mass.). 

The general rule is that a gift of personalty for life, with remainder 
to the life tenant’s executors or administrators, gives him an absolute 
interest. Alger v. Parrot, L. R. 3 Eq. 328. See Kates, Future INTERESTS, 
2 ed., § 435. But the court’s view in the present case, that such a limitation 
creates a life estate, with remainder to the life-tenant’s estate, does not 
affect the result of the case. Under either view, C’s power of appoint- 
ment can only take effect to cut short his estate, and is therefore a 
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power appendant. McFall v. Kirkpatrick, 236 Ill. 281, 296, 86 N. E. 
1390, 143. The donee of a power appendant is estopped from exercis- 
ing it, when to do so would defeat his prior voluntary conveyance. 
Brown v. Renshaw, 57 Md. 67; Langley v. Conlan, 212 Mass. 135, 98 N. E. 
1064. The English decisions, followed by the present case, apparently the 
first in this country to present this question, hold that the donee may 
not exercise such a power to divest the estate of his assignee in bankruptcy. 
Doe v. Britain, 2 B. & A. 93; Hole v. Escott, 4 Myl. & Cr. 187. Present- 
ing a closely analogous problem, but reaching an apparently inconsistent 
result, are the decisions holding that a judgment lien on property subject to 
a power appendant may be defeated by. the exercise of the power, since, as 
the lien is created im invitum, there is no estoppel. Leggett v. Doremus, 
25 N. J. Eq. 122; Doe v. Jones, 10 B. & C. 459. See John Chipman Gray, 
“Release and Extinguishment of Powers,” 24 Harv. L. REv. 511, 515. 
There is no technical estoppel in the bankruptcy cases. But to allow the 
donee to defeat his creditors by the exercise of his power would be grossly 
unjust. In any event, if the donee should exercise his power in favor of 
a volunteer, the donee’s creditors, at his death, could reach the property 
appointed. Shattuck v. Burrage, 229 Mass. 448, 118 N. E. 880; In re 
Guedalla, [1905] 2 Ch. 331. See 17 Harv. L. Rev. 189. It seems prefer- 
able to adopt a rule which permits final disposition of the property at the 
time of the bankruptcy. 


RULE IN SHELLEY’s CASE— Worp “IssvE” IN A DEvVISE CONSTRUED 
To ControL “ CHILDREN.” — The testator devised a farm to his son “ during 
his lifetime and afterwards to his children, if any. Should my son leave 
no issue, then the farm shall return to my two daughters... .” The 
interested parties brought suit to determine what interest the son took. 
Held, that he took an estate tail by operation of the Rule in Shelley’s 
Case. In re Hammond, [1924] 2 Ch. 276. 

The Rule in Shelley’s Case operates whenever there is a gift of a freehold 
to the ancestor, with remainder to “ his heirs,” or “the heirs of his body.” 
The remainder need not be limited in these precise words, but the meaning 
must be that of “a gift to the heritable blood generally.” By construction 
it must be determined whether those in remainder were to take “in suc- 
cession, from generation to generation” as heirs, or whether the words 
used were words of purchase. See Co. Litt. 319b; 1 Preston, Estates, 
1 ed., 265. See Joseph Warren, “The Progress of the Law — Estates and 
Future Interests,” 34 Harv. L. REv. 508, 519-521. See 9 L. Quart. REV. 2; 
33 Harv. L. Rev. 988. The word “ children” used by itself in this con- 
nection, is generally held a word of purchase. Oyster v. Knull, 137 Pa. 
St. 448. See Willis v. Jenkins, 30 Ga. 167; Brett v. Donaghe’s Guardian, 
tor Va. 786, 45 S. E. 324. “ Issue,” however, is generally taken as synony- 
mous with “ heirs of the body,” and hence as a word of limitation. In the 
instant case, where both “ children” and “ issue ” were used in the same con- 
nection, the judge found that “issue ” was controlling, and that the devise 
was equivalent to a gift of a life-estate to the ancestor, with remainder to 
“the heirs of his body.” By the operation of the Rule, the ancestor is 
given a remainder in tail, which merges with his life estate to give him 
an estate tail in possession. 


SUBROGATION — RicHts oF ONE Wuo Pays Orr A MortGAGE ON REAL 
EstaTE SUBJECT TO A JUDGMENT LIEN WHICH Is JUNIOR To THE Morrt- 
GAGE. — The claimant’s mother owned the land in dispute, which was in- 
cumbered by two security deeds, given to a bank, and also by a judgment 
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lien, junior to the security deeds. The mother told the son that if he would 
pay the debts secured by these deeds, he could have the land in dispute. 
The claimant thereupon paid the debt, but the mother made no conveyance 
to him. Subsequently the judgment creditor levied on the land, and the 
son interposed his claim. At the claimant’s request the bank gave to him 
an assignment of the deeds, after the levy. By agreement, a jury was dis- 
pensed with. The lower court found the land not subject to levy, and the 
judgment creditor appealed. Held, that the claimant was not subrogated to 
the bank’s rights in the land so as to take precedence over the judgment 
creditor. Judgment reversed. Citizens’ Mercantile Co. v. Easom, 123 S. E. 
883 (Ga.). 

The court followed a former decision holding that where one purchases 
property against which there are two mortgages and pays off the senior mort- 
gage out of the purchase money, the purchaser is not entitled to subrogation 
against the junior lienor in the absence of an agreement to that effect. 
Ragan v. Standard Scale Co., 128 Ga. 544, 58 S. E. 31. It appears to be 
well settled that one who assumes a mortgage debt is not entitled to subro- 
gation. Lackawanna Trust and Safe Deposit Co. v. Gomeringer, 236 Pa. 
St. 179, 84 Atl. 757; Lamoille County Savings Bank and Trust Co. v. Belden, 
90 Vt. 535, 98 Atl. 1002. See, contra, Joyce v. Dauntz, 55 Ohio St. 538, 
550, 45 N. E. goo, 903. But see Dieboldt Brewing Co. v. Grabski, 28 
Ohio C. C. 91. The principle is the same where there is payment of a 
mortgage as part consideration for the transfer of title. Kahn v. McCon- 
nell, 37 Okla. 219, 131 Pac. 682; Stastny v. Pease, 124 Ia. 587, 100 N. W. 
482. See 2 Pomeroy, Equity JURISPRUDENCE, 4 ed., § 797; 3 ibid., § 1213. 
In such a case even an express assignment of the deeds should be ineffectual, 
and the later purported assignment of them to the claimant is therefore 
wholly immaterial. See Avon-by-the-Sea Land and Improvement Co. v. 


McDowell, 71 N. J. Eq. 116, 119, 62 Atl. 865, 866. 


SURETYSHIP — SUBROGATION — PRooF BY PAYING SURETY IN BANKRUPTCY 
or Co-surety.— The holder of fifteen promissory notes compelled an in- 
dorser to pay the entire indebtedness. The indorser assigned his claim for 
value to the Federal Security Company, which proved the claim against a 
co-indorser’s bankrupt estate. Two other co-indorsers were insolvent. The 
referee allowed the Security Company dividends on only one-fourth of the 
claim as proved, and the Security Company appealed. Held, that the com- 
pany was entitled to dividends on the entire claim as proved, for as a paying 
surety it was subrogated to the rights of the principal debtor. Jn re 
Thompson, 300 Fed. 215 (W. D. Pa.). 

A paying surety is subrogated to a judgment which the creditor has ob- 
tained against a co-surety. Cuyler v. Ensworth, 6 Paige (N. Y.) 32; Moore 
v. Bray, 10 Pa. St. 519. Ona bond confessing judgment, a paying surety is 
entitled to enter judgment in the name of the creditor against the makers, 
including the sureties, and to levy execution upon the property of his co- 
surety. Wright v. Grover & Baker Co., 82 Pa. St. 80. A surety on a 
specialty, in an action against his co-surety for contribution, is entitled to the 
statutory priority of a creditor upon a specialty. Lidderdale’s Ex’c’rs v. 
Robinson’s Adm’r, 12 Wheat. (U. S.) 594. ‘Thus it appears that the paying 
surety is completely subrogated to the creditor’s rights against a co-surety, 
except that he is limited in the amount that he can recover. See Lidder- 
dale’s Ex’c’rs v. Robinson’s Adm’r, 2 Brock. 159, 168 (Circ. D. Va. and 
N.C.). Since the creditor could have proved for the entire indebtedness, the 
decision in the present case is clearly sound. It is supported by the weight 
of authority. Hess’s Estate, 69 Pa. St. 272; Pace v. Pace’s Adm’r, 95 Va. 
792, 30 S. E, 361. Cf. In re Parker, [1894] 3 Ch. 400. Contra, New Bed- 
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ford Institution v. Hathaway, 134 Mass. 69. Furthermore, to hold other- 
wise would subject the bankrupt’s estate to a varying burden, as the creditor 
may choose to proceed directly against the estate, where he could clearly 
prove for the whole debt, or to attack it indirectly, through the solvent 
surety. See 5 Harv. L. Rev. 406; 12 Harv. L. Rev. 284. 


TRIAL — VERDICT — AFFIDAVIT OF JUROR TO IMPEACH VERDICT. — On mo- 
tion for a new trial, the plaintiff offered in evidence the affidavit of one of 
the jurors to the effect that during the trial he had been approached by a 
certain Davis, the brother-in-law of one of the attorneys for the defendant, 
who told him there was “ not much” to the plaintiff’s principal witness, 
and that the foreman had stated to the jury on its retiring that he had heard 
the witness was a “crook.” The evidence was excluded, and the plaintiff 
appealed. Held, that since the affidavit of the juror was offered to impeach 
the verdict, it was properly excluded; but a new trial was granted on other 
grounds. Kelly v. Huber Baking Co., 125 Atl. 782 (Md.). 

In the absence of statute, it is generally held that the testimony or 
affidavit of a juror, showing his own or a fellow juror’s misconduct to im- 
peach the verdict, can not be admitted. McDonald v. Pless, 38 U. S. 264; 
Egan v. First National Bank, 67 Okla. 168, 169 Pac. 621; Phillips v. Rhode 
Island Co., 32 R: I. 16, 78 Atl. 342. Contra, Garden v. Moore, 174 Ia. 376, 
156 N. W. 410. See 29 Harv. L. Rev. 885. There is probably a policy in 
thus protecting the jurymen from inquisition after the trial, and in putting 
a finality on the verdict. See Cluggage v. Swan, 4 Binn. (Pa.) 150, 158. 
See 3 GRAHAM AND WATERMAN, Law oF NEw TRIALS, 2 ed., 1428 et seq. 
But it may be doubted if this policy is strong enough to warrant the dis- 
qualification of a juror from showing, as in the instant case, an attempt by 
someone to tamper with, or influence the jury. See Heller v. People, 22 
Colo. 11, 18, 43 Pac. 124, 126. See 5 WicmMoreE, Evmence, 2 ed., §§ 2353, 
2354. But see Sanitary District v. Cullerton, 147 Ill. 385, 35 N. E. 723. 
The ruling in the principal case, however, may be supported on the ground 
that the misconduct of Davis, even if it were proved, is not sufficient to 
require a new trial. See Johnson v. Witt, 138 Mass. 79. But see Knight 
v. Freeport, 13 Mass. 218. 


Trusts — RESULTING TRUSTS — PURCHASE AT FORECLOSURE OF Monrt- 
GAGED PROPERTY BY ATTORNEY OF Mortcacor.— The defendant was re- 
tained by the plaintiff to act as her attorney in divorce proceedings, and 
in the mortgaging of certain real property held by the plaintiff and her 
husband as tenants by the entirety. The property was mortgaged, and, 
while the divorce proceedings were still pending, the defendant attorney 
bought it in on foreclosure. Despite offers of reimbursement, made by 
the plaintiff after the period of redemption had expired, the defendant re- 
fused to deed the property to her. The plaintiff then filed this bill in 
equity, asking that the defendant be required to give a conveyance. From 
a decree in favor of the plaintiff, the defendant appealed. Held, that since, 
at the time of the purchase, the defendant was still representing the plain- 
tiff in divorce proceedings in which the plaintiff’s rights to the property 
were to be ascertained, his purchase would inure to the benefit of his client. 
Decree affirmed. Oviatt v. Smith, 197 N. W. 535 (Mich.). | 

The relation of attorney and client is one of special confidence, and the 
courts have gone far to protect the client’s interests. See 1 Perry, TRUSTS 
AND TRUSTEES, 6 ed., § 202. A gift by an attorney to his client has been 
held to be absolutely void. Tomson v. Judge, 3 Drewry, 306. See Wright 
v. Proud, 13 Ves. 136. It may be otherwise if the donor has received com- 
petent independent advice in making it. See Liles v Terry, [1895] 2 
Q. B. 679, 684. However, an attorney is under no absolute incapacity to 
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purchase from his client. Vanasse v. Reid, 111 Wis. 303, 87 N. W. 192; 
Yeamans v. James, 27 Kan. 195, 207. See Tomson v. Judge, supra. But 
in order to sustain such a transaction, there rests upon the attorney the 
burden of proving that he acted with the utmost fairness and good faith. 
Burnham v. Heselton, 82 Me. 495, 20 Atl. 80; Klein v. Borchert, 8g Minn. 
377, 95 N. W. 215; Young v. Murphy, 120 Wis. 49, 97 N. W. 496. If the 
attorney satisfies this burden the transaction will stand. Ah Foe v. 
Bennett, 35 Ore. 231, 58 Pac. 508. Otherwise, either it will be declared 
void, or the attorney will hold as trustee. The rule applies even after the 
termination of the actual employment if the transaction is influenced by 
it. Barrett v. Ball, 101 Mo. App. 288, 73 S. W. 865. See Henry v. 
Raiman, 25 Pa. St. 354. The cases cited concern purchases made per- 
sonally from the client, but it seems that the same principles apply to a 
purchase by an attorney of his client’s property because of knowledge which 
has come to him by virtue of his employment, even though the sale is 
conducted by some third person and there is no personal contact between 
the attorney and his client. Pacific R. R. v. Ketchum, tor U. S. 289; 
Herr v. Payson, 157 Ill. 244, 41 N. E. 732. 


WorKMEN’s CoMPENSATION Acts — MInor’s RIGHT OF ACTION UNDER A 
WorKMEN’S COMPENSATION STATUTE AS A BAR TO PARENT’S ACTION FOR 
Loss or Services. — The plaintiff’s minor son was injured by the negligence 
of the defendant, his employer. The defendant and the plaintiff’s son were 
within the provisions of the Workmen’s Compensation Act of Nebraska, and 
as between them all other methods of compensation were barred. (1922 
Nes. Comp. Srat., § 3034.) The plaintiff brought an action to recover for 
the loss of services of her son during his minority. The defendant demurred. 
The plaintiff appealed from a judgment dismissing her complaint. Held, 
that the plaintiff’s action would lie although her son’s common-law remedies 
were barred by the statute. Judgment reversed. Allen v. Trester, 199 N. 
W. 841 (Neb.). 

At common law, when a minor was injured by the wrongful conduct of 
another, the tort gave rise to two causes of action — one in the parent and 
one in the child. The minor’s action was for pain and suffering caused by 
the injury, and for loss of earning capacity after he attained full age; the 
parent’s action was for expenses incurred and for loss of the minor’s services 
during his minority. McGreevey v. Boston Elevated Ry. Co., 232 Mass. 
347, 122 N. E. 278. If the son has a remedy under a Workmen’s Com- 
pensation Act, it becomes necessary to determine whether this statute ex- 
cludes recovery by the parent. See Buonfiglio v. Neumann, 93 N. J. L. 
174, 107 Atl. 285; King v. Viscoloid Co., 219 Mass. 420, 106 N. E. 988; 
Adkins v. Hope Engineering Co., 41 W. Va. 704, 94S. E. 506. In Massa- 
chusetts and Texas, where the statute did not expressly bar the parent’s 
action, both remedies were allowed. King v. Viscoloid Co., supra; Silurian 
Oil Co. v. White, 252 S. W. 569 (Tex. Civ. App.). The statutes of other 
states are construed to bar the parent’s action. Buonfiglio v. Neumann, 
supra; Wall v. Studebaker Corporation, 219 Mich. 434, 189 N. W. 58; 
Novack v. Montgomery Ward Co., 198 N. W. 294 (Minn.); Adkins v. Hope 
Engineering Co., supra. Workmen’s compensation acts are designed to re- 
move from the employer, and so from the public, the burden of paying the 
heavy common-law damages to which the occasional injured employee is 
entitled, substituting instead payments to all injured employees sufficient to 
support them and their dependents. A dependent parent benefits from the 
compensation his son receives; it seems proper therefore to sacrifice, to the 
good of all dependent parents, the common-law recovery which an occasional 
parent might obtain. 
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THE FEDERAL TRADE Commission. By Gerard C. Henderson. New Haven: 
Yale University Press. 1924. pp. xiii, 381. 


This is a remarkably able book. It gives a vivid and informing account 
of the Federal Trade Commission’s performance in a new and important 
field of administrative law. 

Mr. Henderson believes that the fundamental policy of the Federal Trade 
Commission Act is sound and that the Commission itself is in a position 
to render services of great value to the business community and to the 
country. But he finds that the administration of the Act by the Com- 
mission has on the whole been disappointing, mainly because of the Com- 
mission’s inability to combine judicial impartiality with its duty as a 
prosecutor and because of its failure to convince the courts that it has 
exercised an expert judgment in making its decisions. Mr. Henderson’s 
work is characterized by noteworthy thoroughness in the examination of 
material and clearness in the use which he makes of it. His criticisms 
and constructive suggestions are plainly the result of much reflection by 
a sound and experienced mind. He never expresses a judgment without i 
having prepared for it by so adequate a statement of the subject-matter 
in question that the reader is in a position to estimate for himself the 
weight which he will give to that judgment. Mr. Henderson has ex- 
amined one hundred dockets of the proceedings before the Commission 
with a thoroughness that is abundantly exhibited in his analysis of these 
cases in the various chapters of the book. 

The book begins with an excellent chapter on the political and legislative 
history of anti-trust legislation. There follows a chapter on the Com- 
mission’s procedure and then a chapter on the findings of fact on which 
the Commission’s orders are based. Unfair methods of competition, the 
use of which the Commission is directed to prevent, are discussed in 
two chapters of which one is devoted to deceptive and dishonest practices, 
and the other to practices which restrain trade. In his concluding chapter 
Mr. Henderson makes several constructive suggestions which would in his 
opinion make the Commission more effective as an administrative agency. 

Mr. Henderson is of the opinion—and I think his opinion is a correct 
one — that the jurisdiction of the Commission to prevent the use of un- 
fair methods of competition covers only acts of competition, and does not 
include agreements or combinations, prohibited by the Sherman Act, which 
limit or put an end to competition between the parties. But he does not 
point out that the Commission apparently takes a different view and con- 
siders that it is empowered to prevent any conduct that is unfair to the 
public, whether or not it is injurious to a competitor. That this is the view 
of the Commission appears, for example, from its complaint against the 
Sethlehem Steel Company, which, by voluntary agreement with other steel 
companies, had acquired their physical assets. The price-maintenance cases 
are also evidence of the Commission’s attitude. In this class of cases the 
Supreme Court has supported the jurisdiction of the Commission.* 

Mr. Henderson, in his discussion of price-maintenance, does not call 
attention to the fact that, when a manufacturer attempts to fix the price 
at which his product shall be resold by dealers, he does nothing that can 
injure a competitor. His action only restricts competition among his 
customers who are not in competition with him. For this reason it seems 
































1 Fed. Trade Comm. v. Beech-Nut Packing Co., 257 U. S. 441 (1922). 
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that the price-maintenance cases should not be held to be within the juris- 
diction of the Commission, but should be dealt with by the courts under the 
Sherman Act. The grounds of the decision in the Beech-Nut case are not 
entirely clear; and the question whether the jurisdiction of the Commission 
is coéxtensive with that of the courts under the Sherman Act or is restricted 
to unfair acts against a competitor, remains one of the most important 
unsettled problems relating to the jurisdiction of the Commission. 

Mr. Henderson finds that the principal shortcomings of the Commission 
are the following: (1) It has attempted to handle too many cases. (2) It 
has not succeeded in maintaining a proper balance between its duty as judge 
and its duty as prosecutor. (3) Its findings of fact are defective. (4) It 
has failed to furnish opinions in explanation and support of its orders. 

(1) The Commission is directed to issue a complaint regarding an unfair 
method of competition only “if it shall appear to the Commission that 
a proceeding in respect thereof would be to the interest of the public.” 
This clause gives the Commission discretion in determining when it is wise 
to institute proceedings. The discretion may depend upon practical con- 
siderations, such as the prevalence and seriousness of the offense, the extent 
to which the offense can be effectively dealt with by the courts and other 
agencies, or the existence of limitations arising from the Commission’s 
lack of adequate power, personnel, or funds. Mr. Henderson shows that 
the Commission has exercised this discretion too sparingly. It has, as 
in the “passing off” cases, begun proceedings where a better and quicker 
remedy could have been obtained in a court of equity; and it has been 
too willing to act in other cases involving trivial or merely technical offenses, 
in which the public interest is not always easy to discern. To these causes 
are largely due the crowded condition of the Commission’s docket and 
the long delay in reaching and disposing of cases. 

(2) The actual work in the preparation and trial of cases and in the fram- 
ing of findings is necessarily done by subordinates of the Commission, who 
are eager to make a record and to win promotion. Such a situation calls 
for careful organization of these subordinates so that examiners who 
preside at trials will be independent of those who investigate charges; 
it also calls for an unusually strong sense of judicial responsibility and 
impartiality on the part of the Commission. Mr. Henderson does not find 
that the Commission has met these requirements satisfactorily. 

(3) The statute provides that the findings of the Commission as to fact, 
if supported by testimony, shall be conclusive. The purpose of this provi- 
sion was to limit the power of the courts in reviewing the orders of the 
Commission. It was thought that, if the facts were established by an 
expert authority, little doubt ordinarily would exist in regard to the con- 
clusion of law to be drawn from those facts. Mr. Henderson shows that 
the method of the Commission in framing its findings is such as to deprive 
it of the respect which should be given to the judgment of an expert 
body. ‘The practice, as he points out by numerous instances, is to draw 
up the findings in formal, legal phraseology, instead of giving such a narra- 
tive and descriptive account of happenings and circumstances as would be 
needed in determining the business or economic significance of a practice. 
In numerous cases, as proved by references to the records, the findings 
are unfairly biased by the suppression of important parts of agreed state- 
ments of facts, or the use of ambiguous phrases, or because they are made 
with a view to the legal result desired. 

(4) Moreover, the findings are not accompanied by opinions stating 
reasons for the conclusions of law upon which the orders of the Commission 
are based. The absence of a well-considered opinion leaves the issues ob- 
scure and the grounds of decision uncertain. If the Commission adheres 
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to this course, it will be impossible to establish a body of precedents 
needed to clarify the law. 

As a result of the Commission’s confining its reports to bare legalistic 
findings, it has met in the courts a tendency to restrict within the narrowest 
limits the effect to be given te such findings. The courts have reserved 
to themselves the question whether a method of competition is unfair, 
and have left to the Commission only the power to decide mere questions 
of physical fact. This is an unfortunate result. The expert judgment of 
the Federal Trade Commission ought to be respected by the courts as they 
respect the expert judgment of the Interstate Commerce Commission. Mr. 
Henderson suggests that this difference of treatment exists because it is 
difficult to tell from the majority of the findings of the Federal Trade Com- 
mission that the Commission has ever exercised an expert judgment. He 
believes that if the Commission would both alter the character of its findings 
and justify its decisions by written opinions, the Supreme Court might yet 
be induced to hold that it would not substitute its own judgment for the 
expert opinion of the Commission. 

In closing this review, I wish to express my appreciation of the clearness 
and ease of Mr. Henderson’s style, and of the economy and order with 
which he handles very complex material. 


GEORGE RUBLEE. 





THe Law AND Custom oF THE ConsTITUTION. By Sir William R. Anson, 
Bart. Vol. I, Parliament. Fifth Edition, edited by Maurice L. Gwyer. 
Oxford: The Clarendon Press. 1922. pp. xxv, 443. 


This edition brings to date the well-known volume on Parliament. The 
plan of the work remains unchanged. Among new topics is an adequate 
account of the Parliament Act, 1911, and of the Defence of the Realm Act, 
1914,— peculiarly interesting to Americans because the former vastly di- 
minished the power of the House of Lords and the latter temporarily gave 
almost unbounded legislative power to the King in Council. 

As the work bears in mind the practical needs of Englishmen, there is 
no attention given to some matters still in doubtful stages of growth. 
Possibly this is the reason why, to the grave disappointment of the American 
reader, there is almost no mention of the problems arising out of the grad- 
ual granting of legislative and other power to various outlying parts of 
the Empire. The change has gone so far that now there is an embarrass- 
ment in nomenclature. In some new British works of reference, the British 
Empire is still called by that old name; and im others it is termed the 
British Commonwealth of Nations. 

The Constitution of the Irish Free State Act, 1922, says: “The Trish 
Free State ... is a co-ordinate member of the community of nations 
forming the British Commonwealth of Nations;” and, as that is an Act 
of Parliament, there seems no doubt that this term is now official. The 
change in phraseology is more than a mere matter of words. It stands for 
many statutes and emotions. It emphasizes, in short, much of the law and 
custom of the British system of government. It concerns, among other 
things, the legislative power of the outlying regions; and. consequently 
it concerns the legislative power now exercised by the Imperial Parliament. 
From the point of view of Canada, an American looks at these problems 
with interest and mystification. Speak of Canada as a self-governing 
dependency, using a phrase once not offensive,—and from the intelligent 
Canadian on your right you may hear that Canada is really not self-gov- 
erning, and from the equally intelligent Canadian on your left, that Canada 
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is really not dependent. The new imperial system is, indeed, contradictory, 
workable, British. How does it affect the power of the Crown— that 
dramatic designation of the frequently changing executive, created by whom 
and situated where? How does it affect the power of the central judicial 
body, the Judicial Committee of the Privy Council? How does it affect 
the power of the Imperial Parliament? More specifically, when the Im- 
perial Parliament, by statutes such as the British North America Act, 1867, 
or the Commonwealth of Australia Constitution Act, 1900, has granted — and 
perhaps abdicated — some legislative powers, does the Judicial Committee 
continue at the present hour to possess and exercise the function of 
disregarding the ultra vires acts of the legislative bodies in those outlying 
regions; and what laws as to those outlying regions may still be made by 
the Imperial Parliament, either as matter of law or as matter of custom; 
and in case the Imperial Parliament should transgress the limits now set 
by law or by custom, is it within the power of some judicial body to dis- 
regard such ultra vires acts of the Imperial Parliament? 

Those are some of the questions necessarily arising in the mind of an 
American lawyer. They are not discussed in this work on the Law and 
Custom of the Constitution as to Parliament. It is not adequate to say: 
“The United Kingdom, the relations of whose parts and the conditions 
of whose government must be studied by the constitutional lawyer, has 
accumulated around itself a group of dominions, colonies, and dependencies. 
. . . Our task is not done until we have made out the nature of the con- 
nection between the component parts of the United Kingdom, and the 
working of the central executive in the United Kingdom and throughout 
the Empire. But in this volume we have to deal with the legislative sov- 
ereign of our Empire, the King in Parliament.” + The American lawyer, at 
least, wishes to know what are the present powers, legal or customary, 
of the Imperial Parliament, and of the legislative bodies overseas, and 
also whether the ultra vires exercise of legislative power is to be disregarded 
by the courts. Possibly those questions have not been solved. That is 
itself worthy of comment; for the British North America Act, 1867, ante- 
dated the earliest edition of this volume, and it is extraordinary that there 
is still nothing to say on the division of legislative powers between the 
Imperial Parliament and the legislative bodies overseas. 

Similarly, an American lawyer must be disappointed to find no discussion 
of the actual diminution of the functions of the Imperial Parliament through 
the enlargement of the powers of county councils and other local bodies. 
Also, the delegation of some legislative powers to railway companies 
is a topic that would interest American lawyers, especially so far as the 
ultra vires legislation of such bodies has led to judicial decisions whose 
principles illustrate the American doctrine of so-called “ judicial review.” 

On all such questions this volume is silent. It is not, however, a mere 
statement of parliamentary procedure. It covers many details concerning 
the forms of summonses to Parliament, the forms of opening and prorogation 
and dissolution, the qualifications of members and of electors, the distribu- 
tion of membership, the mode of election, the privileges of the House of 
Commons, membership and privileges in the House of Lords, the framing 
and adopting of bills, the Crown’s power as to Parliament, Parliament as 
a court, and the like. On those points there is now and then historical 
matter; but the volume expressly professes to avoid history save when 
some practical reason demands a historical point of view. The attempt, 
in short, is to deal with the present day in a thoroughly useful fashion. 

It may be suggested that, even from the most practical point of view, 


1 See ANSON, p. 45. 
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there should have been some discussion of the new relation of Parliament 
to the ratification of treaties. Possibly the omission is based on a doubt 
whether this relation, dating only from the close of the World War, is as 
yet well established. 

There is some introductory matter of a philosophical and _ historical 
nature, dealing briefly with the nature of sovereignty, Saxon and Norman 
systems of government, and somewhat kindred topics. This part of the 
volume is not meant to take the place of books devoted principally to 
philosophical or historical discussion. Naturally, it speaks in terms not 
intended to depart from established custom. For example, it says, wholly 
in the ordinary tone, that “the constitution is still unwritten,’ ? whereas 
a few pages earlier it gives a list of one hundred and ninety-two statutes 
dealing with governmental topics, beginning with Magna Charta; and 
although the list omits such statutes as the British North America Act 
and the Commonwealth of Australia Constitution Act, it raises clearly 
enough for an American lawyer a doubt whether the bulk of the British 
governmental instruments does not in fact equal the aggregate of American 
constitutional documents both federal and state. 

Obviously, both because of what it says and because of what it does 
not say, this is an interesting and valuable volume. 

EUGENE WAMBAUGH. 





SELECTED Essays ON THE LAw oF Torts. Cambridge: The Harvard Law 
Review Association. 1924. pp. vii, 770. 


The twenty-five essays in the present volume are all reprinted from the 
pages of the Harvard Law Review. They cover a period of time extending 
from 1890 to 1923, and so to some extent reveal the changes of emphasis 
and point of view which have taken place within the field of the law of 
torts within the past generation. As Dean Pound points out in his preface 
to the volume, it is only within that period that the law in that field has 
been subjected to a generalized systematic treatment. A great part of 
this has been in the form of papers in the law magazines; and it is the 
fact that such papers are frequently not readily accessible which has led to 
the reprinting of these essays. 

At this point a query arises in the reviewer’s mind. Some two years ago 
a committee of the Association of American Law Schools was appointed, 
for the purpose of bringing about in a series of volumes the republication 
of papers of value scattered through the various periodicals. The reviewer 
cannot refrain from asking whether the present collection, confined to arti- 
cles in one Review, was brought out after consultation with this Committee, 
and, whether the conclusion was reached that codperation with the Commit- 
tee in the broader program was undesirable or impracticable. If so, well 
and good; but the result leaves something to be desired. Consider, for 
example, that portion of the present volume devoted to Causation in the 
field of torts. Here we find the well-known discussions of Professors 
Jeremiah Smith and Beale — discussions which every student of this branch 
of law must read and ponder. But, as the editorial footnotes to these 
essays show, there are papers of value in other magazines, in which other 
views are advocated and those here presented searchingly criticized. And, 
as will be indicated later, the footnotes are not complete. How much 
more valuable it would have been to have collected within one volume at 
least all the more important papers on this subject, irrespective of the 
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place of publication. The point is that publication in one rather than 
another magazine is largely accidental; and to make it the basis of a 
selection of papers for reprinting is hardly satisfactory, if another were 
feasible. It does not, for example, give us an adequate picture of one man’s 
legal philosophy, as would, say, a collection of all of Professor Jeremiah 
Smith’s essays; nor does it present an adequate series of representative 
views of the best modern scholarship. 

If we assume, however, that it was decided to be unwise to join with the 
Committee of the Association of Law Schools in the larger task (to what 
extent that Committee is active the reviewer is not informed), the present 
volume is indeed a welcome addition to one’s library, as it makes readily 
accessible the very many valuable discussions which it contains. The ar- 
rangement of the papers is not. according to date of publication. The book 
is divided into three parts, within each of which the arrangement is by 
subject-matter rather than by date of composition. Part I carries the 
heading, “ General Articles.” The papers collected under that title deal 
with some of the fundamental aspects of tort law. Here, for example, we 
find as the first paper Ames’ well-known “Law. and Morals.” This is 
followed by Wigmore’s historical study of “ Responsibility for Tortious 
Acts”; Pound’s paper on “Interests of Personality”; Warren and 
Brandeis’ essay upon “The Right to Privacy”; and other equally impor- 
tant and fundamental discussions, not least of which is Holmes’ illuminating 
“ Privilege, Malice, and Intent.” 

Part II is devoted to “ Specific Problems of Tort Liability,” and contains 
some thirteen essays. Part III is, as stated above, occupied by the papers 
on Causation. 

The volume concludes with an index and table of cases. It is, as was to 
be expected, well printed and bound. Editorial annotation has been con- 
fined to brief notes at the opening of each paper. In one case the note 
is initialed by the author of the paper; in other cases the lack of any 
‘indication of authorship leads one to suppose that the work is by the 
editors of the volume. Presumably these are members of the editorial 
board of the Harvard Law Review, although the reviewer was unable to 
discover any indication in the book itself upon that point. The notes re- 
ferred to seem intended to call attention in most instances to some of the 
discussions of the same subject in other places, especially those which have 
appeared since the paper annotated was written. They would have been of 
greater utility had they been a bit more complete. The reviewer, for ex- 
ample, was unable to discover in the notes to the papers upon Causation 
any reference to the valuable study by Professor H. W. Edgerton, which 
appeared this year in the University of Pennsylvania Law Review. 

Obviously this is neither the time nor place to attempt to evaluate the 
individual essays. A number of them are classics which have left a dis- 
tinct impress upon law and legal thinking. The volume is one which every 
student of the law will feel that he must have at his elbow. 

WALTER WHEELER Cook. 





IvicrATIon. Select Documents and Case Records. By Edith Abbott, 
Dean of the Graduate School of Social Service Administration in the 
University of Chicago. Chicago: The University of Chicago Press. 
1924. pp. xxii, 800. 


This book presents in source form a comprehensive survey of an important 
branch of American legislative history which is just entering upon a new 
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phase. The Immigration Act. of 1924 adopts a general and permanent policy 
of restriction, whereas restriction in the past has been partial (Asiatics) or 
disguised (literacy test). The dominant policy of the old régime, that of 
exclusion for specified personal reasons, becomes a concurrent policy governed 
by the act of 1917. The act of 1924 further introduces an administrative 
innovation of far-reaching effect,—namely, that of enforcement at the 
source through consular visés. 

These two changes will raise new problems, but it would be too much to 
expect that they will entirely eliminate the old ones, and the very dis- 
criminating selection of material offered by Miss Abbott will retain its per- 
manent value. 

The book is divided into three parts: the journey of the immigrant; 
the admission, exclusion, and expulsion of aliens; and domestic immigration 
problems. The source material naturally falls under three main heads: 
legislative, administrative, or historical documents; court decisions; and 
social case records. 

“The Journey of the Immigrant ” makes the most gratifying reading; it 
reveals a steady progress in humanitarian standards, and shows the beneficial 
effects of protective legislation in combating the callousness of private 
greed. One has difficulty in realizing today what the horrors of a trans- 
atlantic passage must have been to the immigrant of a hundred years ago. 

The course of federal legislation from 1882 on is familiar to students; 
much less so are the preceding attempts of the states to deal with the 
problem, finally nullified by the judicial declaration of lack of requisite 
power. The reprinted texts of state laws and documents showing their 
operation will be particularly welcome. In one respect state was superior 
to federal legislation: it had a place for the protection of the immigrant 
(or “emigrant ” as he was then called) as well as of the community, while 
the protective features of the federal laws have never gone beyond a few 
general phrases. In part, though not altogether, this is due to the system 
of distribution between national and state powers; and the problems dealt 
with in the third part of the book (Domestic Immigration Problems) even 
now look for their solution to state legislation concerning employment 
agencies and banks, or to the creation of state commissions or other 
protective agencies. 

From an administrative point of view, the early state laws were of the 
then prevailing crude type, and the federal administrative system was like- 
wise only gradually developed. Thus the original contract labor law did 
not contain the present provision that the employer’s inability to find 
available skilled labor of a particular kind in this country, which justifies 
its importation from abroad by him under contract, must be determined 
after a hearing and investigation by the head of the department. This pro- 
vision was introduced only by the Revision of 1917;1 as the law stood 
until then, it must have been practically impossible to convict employers 
of the violation of that particular clause, although the greater latitude of 
the administrative process may have made it possible to exclude or deport 
the illegally imported laborer.2 Had the system of administrative commis- 
sions been as familiar in 1885 as it is now, the whole problem of contract 
labor might have been handled by that method, although now that the system 
of prohibition is established, organized labor would probably be opposed to 
more flexible powers. 

The social case records constitute the most novel and striking part of Miss 
Abbott’s collection. A statute is the expression of a policy; a judicial 
decision is the application or evolution of a principle; in interpreting the 





1 39 Stat. at L. 877, 879. 2 See ABBOTT, 187, I9QI. 
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one or the other the student is on familiar ground, and he may be inclined 
to think that the value of the book would have been enhanced if the author, 
instead of presenting the original material, had digested it and had asserted 
her own interpretation and conclusions with the authority which her pro- 
longed study of the subject entitles her to claim. The social case records 
are not elsewhere accessible in print, and no one would desire to miss them 
in their original form. All of them make interesting reading and some of 
them have the fascination of a romance,—as the tragic story of Hedwig 
Kallen or the Odyssey of the Benjamins. In the hands of the social service 
teacher these cases can undoubtedly be made to yield lessons which the 
untrained reader cannot fully estimate; the student of administrative law 
naturally scans them with a view to gleaning material for his own purpose. 
The records are divided into two sets,— those of cases in connection with 
the detention, exclusion, or deportation of aliens, and those dealing with the 
difficulties of domiciled aliens. The former cases present problems arising 
out of legislation and its administration: there are some hardships due to 
the policy of the law and apparently inevitable; and there are others that 
are due to defects of the law or its administration, although it should be 
said that, barring a few instances of perhaps unwarranted interpretation, the 
spirit of administration does not appear to have been unsympathetic or 
unduly technical. Dispensing powers might perhaps be somewhat enlarged, 
but hardly to the point of a general equitable prerogative of dispensation 
such as has been suggested by one liberal-minded official. 

The hardships of the domiciled alien arise out of common practices of 
fraud and exploitation to which his natural handicaps make him peculiarly 
subject, frequently at the hands of his own fellow countrymen. Some 
of these practices may seem to call for restrictive legislation; and the laws 
of some states relating to employment agencies and banks have at least in 
part been inspired by the special needs of immigrants. The laws are so 
framed as to be generally applicable; restrictive legislation specially ap- 
plicable to aliens encounters constitutional difficulties whether it proceeds 
from state or from federal powers. These difficulties do not apply to pro- 
tective legislation operating through service and not throngh control. Such 
protection may be furnished by state or by national government or by 
both. The national government has done little in this direction, and only 
a few states have created immigrants’ commissions. In the absence of, or 
by way of supplementing public protection, private agencies have developed 
a very special type of social service to immigrants, and Miss Abbott’s 
records are mainly drawn from the work of these agencies and illustrate 
their beneficent operation. In what respects and to what extent the need 
for this social service will be modified by the new immigration policy, the 
future alone can tell. 

ERNST FREUND. 





HANDBOOK OF THE LAW AND PRACTICE IN BANKRUPTCY. By Henry 
Campbell Black. St. Paul: West Publishing Company. 1924. pp. xv, 
905. 

There is a distinct place for a treatise on bankruptcy of moderate com- 
pass. The works of Remington and of Collier are so large as to be un- 
suitable for students except for reference to particular questions. The 
arrangement of these large books also is unfavorable for any purpose except 
reference. They are commentaries on the individual sections of the Federal 
Bankruptcy Act; and as the arrangement of that Act is not faultless, the 
order of treatment in the commentaries is unsatisfactory. Moreover, an 
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inevitable tendency either to duplication or to incomplete and scattered 
treatment results from this method. The subject of preferences, for . 
instance, should probably be treated as a single whole, but the various 
consequences of preference are dealt with in widely separated sections of 
the Statute, and a book which simply annotates the sections of the Act 
must follow it in this division of the topic. A treatise would be welcome 
which should deal with the subject of bankruptcy in simple and logical 
fashion, referring to the sections of the Statute when applicable, but not 
mingling matters of practice and matters of substantive law in disorderly 
succession as does the Statute. . 

Mr. Black’s book is not a mere annotation of the Act; it is prepared 
according to the plan of the Hornbook Series with paragraphs in black- 
letter stating the main principles, followed in each case with a commentary 
and collection of decisions. The order in which these black-letter para- 
graphs are arranged is, however, that of the Statute. The commentary 
consists in the main of brief statements of points decided by the bank- 
ruptcy courts in the cases that have come before them. The treatment 
thus generally follows the digest method, and fails to afford an analysis 
of the subject, based on the author’s own views after due study of the 
Statute and the decisions. Cases are rarely criticized, and questions which 
have not been litigated are not discussed. This is not the most valuable 
type of book either for students or practitioners. With students a cultiva- 
tion of memory is invited rather than a development of reasoning power; 
and practitioners find it helpful to get from a treatise something more than 
a reference to pertinent decisions. Nevertheless, such a book, if well done, 
has its utility; and for the most part Mr. Black’s work seems well done. 
It is by no means impeccable, however, and we note a few points of 
criticism. 

In the first place, the absence of a table of cases is unfortunate, and 
makes it difficult for a reviewer to be sure whether an important case is 
not somewhere referred to, even though reference by means of the index 
to the place that seems most likely to contain the decision brings no result. 

We disagree with the author’s statements? that during the existence of a 
Federal Bankruptcy Law any field remains open to state bankruptcy legisla- 
tion. There are indeed cases, which the author cites, holding that certain 
corporations which are excluded from the operation of the act, and wage- 
earners, farmers, and persons who owe less than one thousand dollars, none 
of whom are subject to involuntary proceedings thereunder, may neverthe- 
less be made subject to state bankruptcy legislation. These decisions, how- 
ever, are opposed to others of great weight, and, as it seems to us, are 
opposed to the clear import of the opinions both of the majority and the 
minority of the court, in Boese v. King,? a decision which the author does 
not cite in this connection. If the author’s view is correct, it would seem 
that a state could establish new acts of bankruptcy not mentioned in the 
federal Statute, and in other ways prevent the Act of Congress from being 
a “uniform law on the subject of bankruptcies” within the constitutional 
grant of power. A disadvantage of the author’s method of treatment may be 
noticed in this connection. He cites in support of the proposition here 
criticized, Shepardson’s Appeal,’ though that case is overruled by Ketcham 
= a decision which is also cited as if both cases represented 
the law. 

On page 59 the black-letter paragraph begins with the sentence: “To 
warrant an adjudication in involuntary bankruptcy it is always necessary 





1 See BLACK, pp. 10, 11. 3 36 Conn. 23 (1860). 
2 108 U. S. 379 (1883). 4 72 Conn. 709 (1900). 
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that the debtor should be insolvent at the time of filing the petition.” ‘This 
sentence is amplified in the comment. The statement is erroneous. The 
case of West Company v. Lea® held that one who had made a general 
assignment might be put into bankruptcy, though not insolvent at the time 
of filing the petition. The author cites this case but misstates it. 

On page 132, the author says that where a receiver is appointed on applica- 
tion of creditors, it is necessary that the debtor should be insolvent within 
the definition of the Statute. That is, that the aggregate of his property 
should not be sufficient at a fair valuation to pay his debts. This has 
indeed been held in the cases cited by the author; but it seems that the 
dissenting opinion of Judge Putnam in Jn re William S. Butler,® approved 
in Jn re Sedalia etc. Produce Co.," should have been referred to, since the 
grounds on which courts of equity have appointed receivers have not in- 
cluded insolvency as thus defined. 

On page 226, it is stated in the black-letter paragraph that the bankrupt 
cannot institute a suit against third persons pending bankruptcy proceed- 
ings, except as to his exempt property. This statement is properly qualified 
in the subsequent commentary; but it is in itself obviously inaccurate not 
only as to all so-called personal rights of action, but also as to all causes of 
action arising subsequent to bankruptcy. In the commentary to the same 
paragraph there is a lack of proper. limitation in regard to rights of 
action against a bankrupt. The broad statement is made that no suit can 
be commenced against a bankrupt in any court because he is civiliter 
mortuus. Of course actions may be maintained against a bankrupt for any 
cause of action to which a discharge will not be a defence, and such a cause 
of action may exist either because of the character of the claim or because 
of the fact that it arose after the filing of the petition. 

On page 264, in dealing with the important question as to the day to 
which the title of the trustee in bankruptcy relates back—a question 
which the wording of the Statute renders difficult—the author cites the 
~~ in the lower court of Jn re Judson,® but fails to cite the affirmance 
of it.® 

On page 332 the author’s treatment of contingent claims is quite unsatis- 
factory. He states flatly that contingent claims or demands are not provable. 
In view of the cases of Dunbar v. Dunbar,)° and Williams v. United States 
Fidelity & Guaranty Co.\4 (a case which the author does not cite, at least 
in this connection), it is questionable whether the Supreme Court will not 
ultimately hold that such claims are provable if they can be fairly valued. 
It has been decided also in a number of cases in lower federal courts that 
the liability of a bankrupt as indorser of commercial paper not due at the 
time of bankruptcy, is provable, though it is obvious that at the time of the 
petition the claim against him is contingent on subsequent presentment and 
dishonor. The author notes these decisions on page 341. If they are sound, 
the broad statement, on page 332, that contingent claims are not provable, 
is erroneous. 

On page 717, it is stated that a claim against a banker for the loss or 
conversion of funds placed in his hands is barred by his discharge. It was 
indeed held, as the author states, in Hennequin v. Clews,!* that such a 
bankrupt is not a fiduciary within the meaning of section seventeen of 
the Statute, and this case is still authoritative. The author’s statement is, 
however, erroneous, because in McIntyre v. Kavanaugh }* it was held that 


5 174 U. S. 5090 (1899). 10 190 U. S. 340 (1903). 

8 207 Fed. 7o5 (1st Circ., 1913). 11 236 U. S. 549 (1015). 

7 268 Fed. 898 (W. D. Mo., 1919). 2 311 U. S. 676 (1884). 

8 192 Fed. 834 (2nd Circ., 1912). 18 242 U. S. 138, 141 (1916). 
® 228 U. S. 474 (1913). 
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the sale by a broker of securities deposited with him, to secure an indebted- 
ness, was “a willful and malicious injury,” the court saying: “To exclude 
from discharge the liability arising from such transactions as those involved 
in Crawford v. Burke, 195 U. S. 176, and here presented, not improbably 
was a special purpose of the amendment [of 1903, to section 17 (2)].” The 
author does, indeed, correctly cite and state this case when dealing with 
the problem of willful and malicious injuries, but fails to observe that 
it contradicts the statement (which was formerly law) that he makes on 
page 717. 
An Appendix contains the text of the Statute and appropriate forms. 
SAMUEL WILLISTON. 





Tue Law or BeNAMI. By Radharomon Mookerjee. Second Edition. Cal- 
cutta: R. Cambray & Co. 1923. pp. 480. 


East is East, and West is West; but when it comes. to the question 
of putting property beyond the reach of creditors, there is not much dif- 
ference between the Orient and the Occident. In England and America 
the favorite device employed is the trust; in India among the Hindus, 
the favorite device is the Benami transaction. Whichever method is used, 
however, the law gives the creditor a remedy if he is able to prove the real 
character of the transaction. Both devices have also been employed for 
numerous purposes other than the defrauding of creditors; and where the 
purpose is not unlawful, the transaction is upheld. In the civil law yet 
other devices have been employed to accomplish these purposes. M. Pierre 
Lepaulle recently gave at the Harvard Law School a seminar course, showing 
how far it was possible in France to accomplish the purposes fulfilled in 
the Anglo-American law by the trust. 

A Benami transaction is one in which property is in form conveyed 
to a person, or purchased in his name, without any intent to give him the 
beneficial interest. It is similar to a trust; but a trustee receives the legal 
title, whereas the Benamidar does not acquire any title at all. Under the 
Hindu system, in spite of appearances, the title remains or vests in the bene- 
ficial owner. The practical results, however, are not dissimilar from those 
reached by the English and American courts in dealing with trusts. The 
Benamidar, like the trustee, can pass a good title to a purchaser for value 
and without notice, but the interest of the beneficial owner is not cut 
off by a conveyance to one who has notice or who pays no value. 

The Indian law has gradually assimilated a good deal of English law 
as a result of the British administration of justice in India. Trusts have 
been introduced in British India, and are largely regulated by the Indian 
Trusts Act of 1882. “The Law of Trusts in British India” is set forth 
in the treatise by William Fischer Agnew embodying the Tagore law 
lectures of 1881, a second edition of which appeared in 1920. But side 
by side with the imported trust, the native Benami transaction still flour- 
ishes. The author of the book under review deals simply with the native 
law of Benami. There is no doubt that the book is interesting and very 
suggestive to the student of the law of trusts, as a study in comparative law. 

Austin W. Scott. 
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